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Four Flaws: Reflections on the Canadian 
Approach to Private International Law 

NATHAN HUME 

INTRODUCTION 

In Tolofson v. Jensen Justice Gerard La Forest wrote for the Supreme 
Court of Canada that" [t]he niceties of the technical mechanisms 

by which judges arrive at decisions are far less important than the 
underlying policy considerations that give them life." 1 This article 
responds to this quotation by criticizing the line of jurisprudence 
of which Tolofson_forms an integral part - the Court's judgments 
on private international law since its momentous decision in 
Morguard Investments Ltd. v. De Savoye. 2 In the past sixteen years, the 
Court has significantly altered the landscape of private international 
law in Canada. While some familiar features remain, and although 
this process has been described as the "constitutionalization" of 
private international law, in many ways this subject has become in­
creasingly foreign and confusing. 3 This article aims to demonstrate 
that the Court's Morguard-era jurisprudence is flawed, and argues 
that its problems derive largely from the hubris expressed by La 
Forest]. 's claim. Focusing on elusive notions of order, fairness, com­
ity, and, most recently, efficiency, the Court has failed to maintain 
the clarity and rigour ordinarily expected of our highest court. This 
article emphasizes the Court's language and reasoning, rather than 
the results reached, to identify the most troubling elements of these 
decisions and suggesting new ways to approach, understand, and 
even remedy them. 

Nathan Hume is an SJ.D. candidate in the Faculty of Law at the University of 
Toronto. 
1 Tolojson v.Jensen, [1994] 3 S.C.R. 1022 at para. 68 [Tolofson]. 

2 Morguard Investments Ltd. v. De Savoye, [ 1990] 3 S.C.R. 1077 [Morguard]. 

3 Elizabeth Edinger, "The Constitutionalization of the Conflict of Laws" ( 1995) 
25 Can . Bus. LJ. 38. 
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To this end, this article engages four major problems with the 
Court's new "Canadian approach to private international law."4 First, 
the Court has failed to adopt a clear and consistent vocabulary in 
which to discuss the conceptual and doctrinal issues addressed in 
these c·ases. Rather than obscure a careful analysis, its shifting de­
scriptions both expose and perpetuate misunderstandings in this 

' area of law. Second, the Court has peppered its decisions with ref­
erences to influential judgments of the United States Supreme 
Court, even going so far as to adopt the language of "full faith and 
credit" from that country's Constitution, without fully considering 
the context of such jurisprudence and the implications of import­
ing it to Canada. Concise and rhetorically appealing, when severed 
from the conceptual approach employed in the United States, this 
phrase supports a deferential dynamic in private international law 
that conflicts with understandings of Canadian federalism that 
emphasize provincial interests and diversity. Third, despite its pur­
ported domestic provenance, the Court has employed a highly styl­
ized vision of the contemporary international order as the primary 
basis for revising the traditional rules of private international law. 
Its emphasis on international economic integration marginalizes 
other aspects of the contemporary international arena and does 
not align with many' elements of the Canadian federation. Finally, 
by selecting only those characteristics of the federal system that 
resonate with its streamlined understanding of the international 
order, the Court has constructed a skeletal model of the Canadian 
federal system that lacks an independent role within its analysis of 
private international law, is inconsistent with established jurispru­
dence, and has begun to exert a perplexing influence on the evolu­
tion of Canadian federalism. 

Taken together, these criticisms demonstrate that the "constitu­
tionalization" of private international law has weakened provincial 
legislative powers in a manner that has undermined constitutional 
text and eroded the quality of the Court's decisions. Further, they 
prove that this process is not inevitable, that the Canadian Constitu­
tion contains resources to slow or even halt this trend, and that the 
Court is capable of remedying the technical problems presented by 
its judgments. The doctrinal and conceptual changes instigated by 
the Court are neither the natural results of trends in international 

4 Amchem Products Inc. v. British Columbia (Workers' Compensation Board), [1993] 1 
S.C.R. 897 at para. 55 [Amchem]. 
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economic relations nor the necessary expressions of the Canadian 
Constitution. They are the products of a particular vision of, and 
approach to, international law and should be analyzed and engaged 
as such. 

This article adopts a critical perspective on this approach to dem- • 
onstrate the irony of the quotation from La Forest J. Despite his 
assertion, technical niceties are no less important than policy con­
siderations - the former are the means by which we determine 
and revise the meaning of the latter, and they are paramount in 
achieving general objectives, such as order and fairness, however 
defined. The second part of this article describes the · analytical 
method employed in this article, which emphasizes close textual 
scrutiny to distinguish the Court's rhetoric from its reasoning. The 
third part introduces the relevant case law to establish context and 
support for the criticisms. Finally, the fourth part analyzes in greater 
detail the four flaws that I introduce in this article and points to­
wards potential remedies. 

METHOD 

Three elements inform the method used in this article. First, I 
focus almost exclusively on decisions of the Supreme Court of Can­
ada. Second, I read these judgments closely and emphasize the 
strategies actually employed by the Court rather than those it pur­
ports to employ. Finally, while this article is not primarily an exer­
cise in comparative analysis, I draw on American case law and 
academic commentary to explain and complement the Court's use 
of such resources. 

To concentrate on the Court's recentjudgments on private inter­
national law strikes a balance betw en conci ene s and compre­
hen ivene s. Although othe r Canadian courts have made interesting 
and influential deci ion concerning som i sues addres ed in this 
articl e th e C urt occupie a unique role atop Canada's judicial 
hierarch y and has played a singular role in developing this area of 
law.5 Lower courts have engaged and applied the Court 's new vi-
ion for private international law, but the ourt has made the 

changes that are the subject of this analysis and now it has devel­
oped a body of case law sufficiently large and rich to bear compre­
hensive critique. 

5 See, for example, Braintech v. Kostiuk ( 1999), 171 D.L.R. (4th) 46; and Muscutt v. 
Courcelles (2002), 213 D.L.R. (4th) 577. 
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I train this critique on the language and arguments used by the 
Court because a strategy of close reading and careful analysis 
reveals the lacunae, ambiguities, and assumptions latent in the 
Court's reasoning. Such a strategy entails taking the text seriously 
but not too seriously. In these decisions, the Court often has relied 
on rhetoric that fails to align with its reasoning. By concentrating 
on the precise words employed by the Court, my analysis seeks to 
isolate the problematic aspects of the Court's new approach from 
those that can be rehabilitated. In addition, an emphasis on the 
technical aspects of its vocabulary and argumentative strategies will 
generate a more helpful understanding of the policy considera­
tions that the Court is trying to promote. 

Finally, the Court's own approach to private international law 
necessitates some recourse to comparative materials. Its willingness 

· to cite judgments of the United States Supreme Court, often with 
little explanation of the context, is a striking element of its recent 
jurisprudence. In this area, the Court's most notorious import is 
the notion of "full faith and credit" from the Full Faith and Credit 
Clause of the American Constitution. 6 The manner in which the 
Court has embraced the language of full faith and credit has intro­
duced significant and systemic weaknesses to Canadian private in­
ternational law. A closer consideration of how this constitutional 
provision has been interpreted and employed in the United States 
will engage whether and how full faith and credit might operate in 
Canada and, more generally, will demonstrate the importance of 
careful analysis when embarking on comparative constitutional 
expeditions. 

These three elements will frame a novel and hopefully useful 
perspective on the recent changes in Canadian private international 
law. This critique emerges from the Court's own judgments and 
emphasizes the provisional nature of the Court's new approach to 
private international law. It involves more than a fluent summary 
of the new approach or a simple reconciliation of the holdings in 
the ten cases discussed. Rather, by bearing down on the metaphors, 
analogies, and patterns of reasoning utilized by the Court, it pro­
vides a more robust, although less flattering, model of the Court's 
new approach than those presently available. Edifying discussions 
of these cases abound. Peter Hogg delivers a brief overview of their 
most evident constitutional implications, while other authors, in­
cluding John Swan, Elizabeth Edinger, and Vaughan Black, offer 

6 Constitution of the United States of America, Article IV.1 . 
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more detailed analyses. 7 Although distinct, these prior efforts have 
sought to identify and protect some coherent core within the new 
approach to private international law. They have attempted to rec­
oncile the various elements of the Court's decisions and rehabili­
tate or preserve the fading vision unveiled in Morguard. In contrast, 
this article argues that their diverse interpretations merely provide 
multiple perspectives on a mirage. 

As they may appear to share some characteristics, it is valuable at 
this stage to distinguish my analysis from that of Robert Wai in his 
article entitled "In the Name of the International: The Supreme 
Court of Canada and the Internationalist Transformation of Can­
adian Private International Law."8 Analyzing the first four decisions 
in which the Court developed its new approach, Wai makes an ar­
gument that may seem to resonate with my criticism of the Court's 
inadequate international vision. He claims that the Court, under 
the guidance of La Forest]., based its initial reforms of Canadian 
private international law on a particular ideology ofliberal interna­
tionalism premised on the three policy objectives of international 
commerce, inter-state cooperation, and cosmopolitan fairness. 9 

However, despite any apparent similarities, our methods and as­
sumptions produce divergent readings of the relevant cases. 

Although Wai professes to focus on the language used by the 
Court in the first four judgments composing the new approach, in 
practice, he largely refrains from closely scrutinizing their text. This 
tactic enables him to promote his underlying assumption - that 

7 John Swan, "The Canadian Constitution , Federalism and the Conflict of Laws" 
(1985) 63(2) Can. Bar Rev. 271; H. Patrick Glenn, "Foreign Judgments, the 
Common Law and the Constitution: De Savoye v. Morguardlnvestments Ltd . " ( 1992) 
37 McGill LJ. 537;John Swan, "Federalism and the Conflict of Laws: The Curi­
ous Position of the Supreme Court of Canada" ( 1995) 46 South Carolina L. Rev. 
923; Edinger, supra note 3;Janet Walker, The Constitution of Canada and the Con­
flict of Laws (Ph .d. dissertation , Worcester College, Cambridge University, :2001); 
Robert Wai, "In the Name of the International: The Supreme Court of Canada 
and the Internationalist Transformation of Canadian Private International Law" 
(2001) 39 Can. YB. Int'l L. 11 7; Elizabeth Edinger and Vaughan Black, "A New 
Approach to Extraterritoriality: UnifundAssurance Co. v. ICBC' (2003) 40(2) Can. 
Bus. LJ. 161; Stephen G.A. Pitel, "Enforcement of Foreign Judgments : Where 
MorguardStandsafterBeals" (2003) 40(2) Can.Bus.LJ. 189;JoyGoodmanand 
Jeffrey A. Tapis, "Beals v. Saldhana and the Enforcement of Foreign Judgments in 
Canada" (2003) 40(2) Can. Bus. LJ. 227; and Peter Hogg, The Constitutional 
Law of Canada (Scarborough: Carswell, 2004), Chapter 13. 

s Wai, supra note 7 at 117 . 

9 Ibid. at 207. 



166 Annuaire canadien de Droit international 2006 

the Court's transformation of private international law was informed 
by a coherent vision, the contents of which Wai derives not from 
the Court's own words but, rather, from a theoretical notion of 
international "consciousness." 10 In contrast, this article's careful 
consideration of the language employed by the Court dispels any 
such assumption of foundational coherence and exposes Wai's use 
of external historical and theoretical materials as a means to patch 
the cracks in the Court's understanding of private international 
law and the international system more generally. Wai wrote his arti­
cle in 2001, so he did not have the benefit of the Court's six more 
recent decisions. Nonetheless, the intervening years have not al­
tered the fate of his analysis because the obscurity and ambiguity 
that characterize the new approach have been present since 
Morguard, which is the first case in this line. 

In addition, this article is both less and more ·ambitious than Wai's 
article. It is less ambitious in that it elucidates relatively little posi­
tive content for the internationalist vision that appears to motivate 
the Court. The Court's language alone reveals little about the as­
sumptions and beliefs that have inspired this vision. It is more am­
bitious because, rather than seek to reinforce the new approach 
with external materials, this article challenges the Court's analyses 
from within, by turning the text of its judgments against itself and 
identifying internal inconsistencies alongside more workable ele­
ments. 

Rather than ignore problems in pursuit of coherence, my ap­
proach exploits doctrinal ambiguities and linguistic inconsisten­
cies to identify the threats, as well as the opportunities, that they 
introduce. A principled approach can prove helpful in dissolving 
the problems presented by anachronistic and formalistic analyses. 11 

However, by failing to provide an explicit, consistent, and coherent 
account of the principles motivating its new approach to private 
international law, the Court risks plunging this entire area of law 
into speculation, which likely would scuttle the Court's own objec­
tives. Further, the Court's new approach presents more profound 
questions of legitimacy than does its principled approach to hear­
say evidence. Rather than simply revitalizing the common law, which 
remains subject to the discipline of Parliament and the provincial 

10 Ibid. at 143 . 
11 See, for example, the Court's recent jurisprudence on the principled approach 

to th e common law rule against hears ay evidenc e. R. v. Khan, [1990] 2 S.C.R. 
531; and R v. tarr, [2000] 2 S.C.R. 144. 
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legislatures, the Court has been revising the conceptual basis upon 
which the Canadian Constitution, which simultaneously empowers 
and restrains those institutions, must be understood. By retreating 
from the textual resources of the Constitution, the Court has imper­
illed the legitimacy of its new approach by placing it prior to inter­
pretation and insulating it from broad public deb,ate. This critique 
posits that the major risk presented by these decisions stems not 
from the lower courts and academic commentators who struggle to 
make sense of the emerging jurisprudence but, rather, from the 
Court's continuing failure to provide a clear and consistent expla­
nation of the concepts and principles influencing those decisions. 12 

A BRIEF HISTORY OF THE CANADIAN APPROACH TO PRIVATE 

INTERNATIONAL LAW 

This section introduces, in chronological order, the facts and 
general characteristics of each of the ten cases that compose the 
Court's new approach to private international law. These opinions 
do not exhaust the Court's post-Morguard judgments that involve 
these issues. However, they have engendered the most significant 
changes in relevant law and rhetoric. In addition, the opinions not 
considered directly are either addressed in the analysis of another 
case or concern matters peripheral to those addressed herein. 13 

MORGUARD INVESTMENTS LTD. V. DE SAVOY£ 

Although the implications of the four flaws have become more 
apparent in recent cases, the problems of the new approach were 
present in Morguard, the_ Court's first decision in this line of cases. 
Morguard involved a dispute over the enforcement in British Co­
lumbia of an Alberta default judgment. The defendant was served 
notice of suit by letter in British Columbia in accordance with the 

12 Compare with Wai, supra note 7 at 206. 

13 See, for example, Global Securities Corp. v. British Columbia (Securities Commission), 
[2000] 1 S.C.R. 494 [ Global Securities], which is discussed later in this article; Holt 
Cargo Systems Inc. v. ABC Containerline N. V. (Trustees of), [2001] 3 S.C.R. 907 [Holt 
Cargo] (the properly engaged in rem maritime jurisdiction of the Federal Court 
of Canada is not disrupted by foreign bankruptcy proceedings or orders of a 
Canadian bankruptcy court. Under Canadian bankruptcy law, the interest of 
foreign trustees in bankruptcy is subject to the valid interests of secured credi­
tors) . Antwerp Bulkcarriers , N. V. (Re), [2001] 3 S.C.R. 951 [Antwerp Bulkcarriers] 
( the properly engaged in rem maritime jurisdiction of the Federal Court of Can­
ada is not disrupted by foreign bankruptcy proceedings or orders of a Canadian 
bankruptcy court). 
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Alberta rules for service ex juris, did not respond, and resisted en­
forcement of the resultingjudgment. 14 The Court reviewed the tra­
ditional English common law rules governing the recognition and 
enforcement of foreignjudgments, which required that the defend­
ant either be present in the foreign forum at the time of the judg­
ment or agree to the foreign court's exercise of jurisdiction, and 
rejected them with strategic moves that have since characterized 
the Canadian approach to private international law. 

Throughout Morguard, the Court relied upon alluring, but am­
biguous, language by introducing comity, order, and fairness as 
the conceptual foundation of its new approach to private interna­
tional law. The Court also displayed its willingness to embrace 
American jurisprudence, as it not only relied upon a nineteenth­
century decision of the United States Supreme Court for its pre­
ferred definition of comity but also imported the notion of "full 
faith and credit" from that country's Constitution to Canadian juris­
prudence. In addition, the Court unveiled both its distinctive vi­
sion of the international realm and its simplistic, structural model 
of the Canadian federal system. Drawing upon these manoeuvres 
and certain previous, influential decisions, it concluded that a 
court must recognize and enforce a judgment issued by the court 
of another province that had a real and substantial connection 
with the dispute. 15 The real and substantial connection test oper­
ates to determine both whether a provincial court has jurisdiction 
simpliciter- adjudicative jurisdiction over the initial dispute - and 
whether a subsequent provincial court must enforce the resulting 
judgment. 

JVI.orguard expressly was not articulated in constitutional terms. 
This is not surprising since the recognition and enforcement of 
judgments had never before borne constitutional overtones in Can­
ada.16 By noting the lack of argument on this point in Morguard, 
the Court appears to have flagged it for consideration in future 
cases, where the constitutional implications of the new approach 
were paramount. Although this initial investigation of Morguard has 
been brief, it is discussed frequently later in this article, as sub­
sequent decisions rely heavily upon it. However, before revisiting the 
recognition and enforcement of judgments, the Court turned its 

14 Morguard, supra note 2 at para. 2-4-

15 Ibid. at para. 45-50; Moran v. Pyl,e National (Can.) Ltd., [1975) 1 S.C:R. 393 at 
para. 28; and R v. Libman, (1985) 2 S.C.R. 178 at para. 74 [Libman]. 

15 Morguard, supra note 2 at para. 52 

9 
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attention to another area of private international law -forum non 
conveniens and the anti-suit iajunction. 

AM CHEM PRODUCTS INC. V. BRITISH COLUMBIA (WORKERS' 

COMPENSATION BOARD) 

Amchem Products Inc. v. British Columbia (Workers' Compensation 
Board) involved cross-border procedural wrangling between defend­
ant companies from the United States, the United Kingdom, and 
Quebec and a similarly sprawling group of plaintiffs. 17 The defend­
ants, none of which had connections with British Columbia, but 
most of which carried on business in Texas, were companies en­
gaged in the production and sale of asbestos products. The plain­
tiffs, the majority of whose claims had been subrogated to the British 
Columbia Workers' Compensation Board, had sued the defend­
ants in Texas state court for allegedly tortious conduct in the United 
States. The defendants applied in the Supreme Court of British 
Columbia for an anti-suit injunction to restrain the Workers' Com­
pensation Board from continuing the Texas proceedings, and the 
court granted the injunction on the condition that they attorn to 
the jurisdiction of BC courts if the plaintiffs brought new claims in 
the province. 18 On appeal, the Supreme Court of Canada articu­
lated new tests both for motions of forum non conveniens and for 
anti-suit injunctions and held that the trial judge erred by granting 
the anti-suit injunction in this case. Framing its analysis, the Court 
took judicial notice of the fact that, in recent decades, "the busi­
ness of litigation, like commerce itself, has become increasingly 
international." 19 The Court also expressed concern with the practi­
cal implications of modern commerce, in particular, the difficulty 
of identifying a single forum with the strongest connection to a 
dispute .20 

The Court's new test for forum non conveniens provides an appar­
ently simple solution to this complex problem - the party apply­
ing for a motion of forum non conveniens must prove that another 
forum is clearly more appropriate than the Canadian forum se­
lected. 21 The relative appropriateness of different fora depends on 

17 Amchem, supra note 4. 

IS Ibid. at paras. 3-10 . 

19 Ibid. at para. 25. 

20 Ibid. at paras. 25-26. 

21 Ibid. at para. 37. 
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the factors that connect them 'With the case , uch as the location of 
witne se , the law go erning any relevant transaction , the places 
where the partie re ide or carry on busine s and wh ther either 
party has area onable expectation in the juridical advantage pro­
vided by a parti ular forum. 22 The simplicity of thi approach i 
belied both by the lack of guidance on how to evaluate thes fac­
tor and by the final factor itself , as the ourt held that a party ha 
reasonable expectation in the juridical advantage provided by a 
forum where its case ha a real and ubstantial connection with 
that forum. 23 In effect, the test a k lm er courts to determine the 
connection between a ca e and a forum by looking to the connec­
tion between the forum and the ca e. 

Wherea forum non convenien involves an act of deference by the 
forum an anti-suit injunction re tricts litigation in a foreignjuri -
diction. It impinge on the autonomy of a foreign court, even 
though it operate · by binding a litigant in pers&nam.24 To discipline 
the u e of thi more intru i e measure, the Court articulat d a two-­
part te t. Fir t, the party eking an anti- uit injunction mu t prove 
that another forum i clearly more appropriate than th foreign 
fon1m in whjch the initial litigation has been brought. If the for­
eign court could reasonably have decided, under the Canadian 
doctrine of fonnn non conveniens described earlier , that no al erna­
tive forum was clearly more appropriate, then the Canadian court 
should deny the application for the anti-suit injunction. 25 If not, 
then the Canadian court mu t determine whether, in light of the 
conta ts between the other party the facts, and the foreign forum , 
it would be unj t to deprive that party of legitimate juridical or 
other advantage available in that forum. 26 To ascertain the inju -
tic of uch depiivation the judge mu t weigh the applican ' lo 
if the iajunction i denied again t the other party's lo if the in­
junction is awarded . gain, to identify each party's legitimate ad­
vantages, the judge must consider their reasonable expectations of 
litigating in the competing fora, which ari e from the connection 
between those jurisdiction , the subject matter of the litigation and 
the parties. 27 

22 Ibid. at para. 33. 

23 Ibid. at para. 3 7. 

24 Ibid. at paras. 28 and 67 . 

25 Ibid. at para. 58. 

26 Ibid. at para. 59. 

27 Ibid. at para. 60. 



Canadian Approach to Private International Law 171 

Amchem is the first case in which the Court explicitly recognized 
that it was fashioning a distinctive understanding of these issues. 
To craft this test for anti-suit injunctions, the Court adapted princi­
ples enunciated by the Judicial Committee of the Privy Council in . 
SN! Aerospatiale v. Lee Kuijak, butJusticeJohn Sopinka counselled 
that, in applying such principles, the Court must maintain "due 
regard for the Canadian approach to private international law."28 

He cited La Forest J. 's opinion in Morguard as exemplifying this 
approach, since it "stressed the role of comity and the need to ad­
just its content in light of the changing world order." 29 This de­
scription posits comity and private international law as distinct from 
the evolving international order, the empirical changes of which 
demand responses from the courts. The Canadian approach to 
private international law does not recognize a reciprocal relation­
ship between the realities of the "international order" and the doc­
trines employed by national legal systems - causality flows in only 
one direction. Considered in full, the Court's decision in Amchem 
reveals its intent to rework the entire realm of private international 
law, while entrenching some of the analytical techniques that it has 
used to achieve this goal. 

HUNT V. T. & N. PLC 

Decided just months after Amchem, Hunt v. T & N plc gave the 
Court an opportunity to revisit the constitutional issues unresolved 
by Niorguard. 30 The plaintiff in Hunt sought the production of docu­
ments located in Quebec for use in his tort action against the de­
fendant companies in the Supreme Court of British Columbia. The 
defendants refused on the ground that the Quebec Business Concerns 
Records Act prevented such disclosure, and the BC courts denied 
the plaintiff's application for an order compelling production of the 
documents, citing comity and a lack of jurisdiction to determine 
the constitutionality of another province's legislation. 31 The Court 
decided, first, that the superior courts in a province can determine 
the constitutionality of the legislation of any other province and, 
second, that the Quebec statute was constitutionally inapplicable 
to other provinces because it ran contrary to the "constitutional 

28 Ibid. at para. 55. SNI Aerospatiale v. Lee Kui jak, [-1987] 3 All E.R. 51 o. 
29 Am chem, supra note 4 at para. 55. 
30 Hunt v. T & N plc, [ 1993] 4 S.C.R. 289 [Hunt]. 
31 Ibid. at paras. 5-14. Business Concerns Records Act, R.S.Q., c. D-12, 
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imperatives" of order and fairness by disrupting litigation and com­
merce in other provinces. 32 Both the result and the reasoning re­
inforced the trend initiated in Nlorguard by imbuing order and 
fairness ¼rith con titutional essence and prioritizing the unity and 
effici ncy of Canada' common market over conceptual clarity. 

Hunt provided opportunitie to retrench the essential elements 
of the Court 's new approach while advancing on other doctrinal 
fronts. However, the Court pragmatically checked its ambition by 
stating that it "need not consider the implications, if any of Nlorguard 
on choice of law and other aspec of conflicts law. "33 The sugges­
tion that Morguaras radical implications could somehow be con­
tained soon proved quaint, as the Court turned its attention to 
choice of law in its next private international law decision. 

TOLOFSON V. JENSEN 

In addition to the pithy quotation that opens this article, the 
Court's decision in Tolofrnn v. Jensen contained a number of state­
m nts about the Canadian approach to private international law 
that bring the four flaws into sharper relief. 34 Complicated and 
contentiou , Tow/son has attracted both critics and defender con­
cerned largely with its implications for their preferred vision of 
Canadian federalism. 35 Tolofson was a consolidation of two cases, 
both of which involved car accidents betw en persons from differ­
ent province . In Tolofson proper , the accident occurred in Saskatch­
ewan beLween th plaintiffs , who resided and brought suit in British 
Columbia, and the defendant, who resided in Saskatchewan. Al­
though the plaintiffs brought the action within the period provided 
by th applicable BC tatute of limitation , the applicable Saskatch­
ewan tatute of limitations had run. 36 In Lucas v. Gagnon, the ancil­
lary case, the accident took place in Quebec between plaintiffs 
resident in Ontario and a defendant re ident in Qu ebec. gain, 
the plaintiffs in Lucas brought suit in their home province of On­
tario. 37 The Court took this opportunity to resolve two issues. First, 

32 Hunt, supra note 30 at paras. 61-67. 

33 Ibid. at para. 59. 

34 Tola/son, supra note 1. 

35 See for example, Swan, supra note 7; and Jason Herbert, "The Confli ct of Laws 
and Judi cial Per pectives on Federalism: A Principled Defence of Tolofson v.Jensen'' 
(1998) 56 U.T. Faculty L. Rev. 3. · 

· 35 Tola/son, supra note 1 at paras. 6-8. 

37 Ibid. at paras. 1 2- 1 6. 
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the law to be applied in a tort claim is the lex loci delicti- the law of 
the place where the activity that gave rise to the claim occurred. 38 

Importantly the Court did not find that the lex loci delicti rule was 
mandated b th Con titution but that it "has the advantage of 
unquestionable conformity with the Constitution." 39 Second, for 
conflict of law purposes, statutes of limitations are to be consid­
ered substantive, rather than procedural, law.40 

Shortly after reviewing the judicial history of the two cases and 
the doctrinal history of choice of law in tort, the Court noted ex­
pressly that its analysis in Tolofson was simply an application of the 
Morguardprinciples to choice oflaw. 4L By affirming that the con id­
erations of order and fairness operate beyond the narrow realm of 
the recognition and enforcement of judgments, the Court not only 
departed from the cautious stance -adopted in Hunt, but it also set 
a collision course with established precedent on other issues, as 
demonstrated iri more recent cases, such as Unifund Assurance Co. 
v. Insurance Corp. of British Columbia and British Columbia v. Imperial 
Tobacco Canada Ltd. 42 

SPAR AEROSPACE LTD. V. AMERICAN MOBILE SATELLITE CORPORATION 

The Court returned to the Canadian approach to private inter­
national law in 2002 with its decision in Spar Aerospace Ltd. v. Ameri­
can Mobile Satellite Corporation.43 During the interim, the Court 
delivered a few related judgments but did not introduce any sig­
nificant innovations to this body of jurisprudence. 44 In contrast, 
the Court's judgment in Spar Aerospace, while professing reluctance 

38 Ibid. at para. 43. In brief concurring reasons, SopinkaJ. and Major J. preserved 
the possibility of an exception to this rule in inter-provincial cases where appli­
cation of the lex loci delicti would be unjust. However, La Forest]. for the majority 
of the Court recognized a need for such discretion only in certain international 
disputes. See ibid. at paras. 50 and 102-3. 

39 Ibid. at para. 71. 

40 Ibid. at para. 86. 

41 Ibid. at para. 39. 
42 Unifund Assurance Co. v. Insurance Corp. of British Columbia, [2003] 2 S.C.R. 63 

[ UnifundJ; and British Columbia v. Imperial Tobacco Canada Ltd., [2005] 2 S.C.R. 
4 7 3 [Imperial Tobacco] . 

43 Spar Aerospace Ltd. v. American Mobile Satellite Corp., [2002] 4 S.C.R. 205 [Spar 
Aerospace]. 

44 See, for example, Global Securities, supra note 13; Holt Cargo, supra note 13; and 
Antwerp Bulkcarriers, supra note 13. 
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to address constitutional issues, raised concerns for the future of 
the Court's new approach. The dispute arose out of a subcontract 
pursuant to which the plaintiff, an Ontario company, agreed to 
build a satellite at its Quebec plant for one of the defendants, all 
four of which were companies incorporated in different American 
states. Following the satellite's failure and the subcontractor's re­
fusal to pay certain amounts, the plaintiff sued the defendants in 
Quebec for damages, losses, and expenses. All of the defendants 
contested the jurisdiction of the Quebec court, and two of them 
filed motions for forum non conveniens.45 The Quebec Superior Court 
rejected these motions and affirmed its jurisdiction on the ground 
that the plain tiff had made a prima Jacie case that it had suffered the 
alleged damage in Quebec, which is a basis for jurisdiction under 
Article 3148 (3) of the Quebec Civil Code. 46 After the Quebec Court 
of Appeal dismissed the defendants' appeal, the Court, in a deci­
sion written by Justice Louis LeBel, affirmed the decision of the 
trial judge while making some curious comments about the Canad­
ian approach to private international law. 

The Court's decision in Spar Aerospace was complicated by two 
factors. First, the Court had to address for the first time the relation­
ship between its new approach to private international law, which it 
had rooted in the structure of the Constitution, and the civil law 
tradition of Quebec. Second, because the chief justice declined to 
certify a constitutional question, the decision was framed as a mat­
ter of statutory interpretation, which strained the Court's analysis 
of the relationship between the constitutional principles of comity, 
order, and fairness, the real and substantial connection test, and 
the relevant provisions of the Quebec Civil Code. 47 Perhaps because 
the Court engaged constitutional concerns only indirectly, this de­
cision further obscured certain aspects of the new approach. 

Confusion is evident in the two prongs of its decision ·that are 
most relevant to this analysis. First, the Court found that, although 
the real and substantial connection test established in Morguard 
and Hunt does not operate as an independent "constitutional cri­
terion" in Quebec, it is a "constitutional imperative" reflected in 
the rules of Book Ten of the Quebec Civil Code for asserting juris­
diction over non-resident defendants. 48 Second, the Court found 

45 Spar Aerospace, supra note 43 at paras. 3-7. 
45 Ibid. at par as. 9-10. Civil Code of Quebec, S.Q. 1991, c. 64, art. 3148. 

47 Spar Aerospace, supra note 43 at para . 44. 

48 Ibid. at paras. 50, 51, 54, and 63. 
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that, even if the real and substantial connection test did apply di­
rectly to disciplin the assertion ofjuri diction over foreign defend­
ants, it would b atisfied in this case. 49 The Court' reasoning begs 
at least two important questions: how a " on titutional imperative' 
differs from a "constitutional criterion" in nature, origin, and, most 
importantly, operation; and, why, if the real and substantial con­
nection test applies only in the inter-provincial context, it is rel­
evant to the assertion of jurisdiction over these foreign defendants. 
The Court appears to have been driven by a desire to restrict the 
real and substantial connection test to inter-provincial jurisdictional 
disputes.so Yet, in order to establish a purely domestic provenance 
for this test, the Court had to emphasize unrepresentative rhetoric 
from earlier judgments. 

Despite attracting unanimous support in Spar Aerospace, this nar­
row interpretation of the new approach did not flourish in subse­
quent decisions. Within a year, the Court issued two decisions that 
demonstrated the challenges posed by the spread of the Court's 
undisciplined analysis of private international law. 

UNIFUND ASSURANCE CO. V. INSURANCE CORP. OF BRITISH COLUMBIA 

In Unifund, the Court extended the reach of its new approach to 
extraterritorial provincial legislative authority.s 1 The facts of the 
case are easily summarized - its implications, less so. The dispute 
arose from a car accident in British Columbia, in which a negligent 
BC resident irtjured two Ontario residents. The latter recovered 
no-fault benefits of approximately $750,000 under the Ontario In­
surance Act from Unifund Assurance Company (Unifund), which 
was their licensed Ontario insurer, and common law damages of 
about $2,500,000 from a suit in the Supreme Court of British Co­
lumbia against the negligent driver and others.s 2 The BC courts 
then deducted the no-fault benefits awarded in Ontario from the 
BC judgment, pursuant to the BC Insurance (Motor Vehicle) Act, and 
ordered the Insurance Corporation of British Columbia (ICBC), 
the defendants' insurer, to pay the net amount_s 3 Unifund then 
applied in Ontario for the appointment of an arbitrator under a 

49 Ibid. at para. 64. 
50 Ibid. at paras. 51-54. 

51 Unifund, supra note 42. 

52 Insurance Act, R.S.O. 1990, c. 1.8, 
53 Insurance ( Motor Vehicle) Act, R.S.B. C. 1 996, c. 2 3 1, 
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provision of the Ontario Insurance Act in an action against ICBC for 
the reimbursement of the amount deducted. ICBC resisted the ap­
plication on the ground that Unifund lacked a cause of action be­
cause the Ontario Insurance Act did not apply to ICBC.54 The Ontario 
Superior Court stayed Unifund's application on grounds of forum 
non conveniens, but the Ontario Court of Appeal reversed it and 
held that an arbitrator should be appointed to determine any is­
sues of jurisdiction and law.55 On appeal, the chief justice certified 
a constitutional question - whether the provision of the Ontario 
Insurance Act requiring reimbursement of no-fault benefits in such 
circumstances was constitutionally inapplicable in this case because 
it would not accord with territorial limits on provincial jurisdiction 
- which engendered perhaps the most troubling judgment of the 
ten cases considered herein. Not only did Unifund produce the 
first dissenting opinion in the Morguard era of private international 
law, but it also raised serious questions concerning the status of 
important precedent and the repercussions of the Canadian ap­
proach to private international law for Canadian federalism. 

The majority held that Ontario lacked "legislative jurisdiction" 
over ICBC, on the grounds that ICBC had an insufficient connec­
tion with the province and that it did not attorn to such jurisdic­
tion by signing an instrument known as a "Power of Attorney and 
Undertaking." 56 It dismissed the issue of forum non conveniens as 
moot - the province's legislative jurisdiction was determinative 
because Unifund's action was entirely statutory. 57 The opinion re­
inforced the trend towards inconsistent and ambiguous language 
by elevating economic efficiency to a level approximating that oc­
cupied by comity, order, and fairness in earlier decisions. 58 The 
majority also employed, without explaining, the concept of appli­
cability to circumscribe provincial legislative jurisdiction - a choice 
that recent decisions suggest may have significant ramifications for 
the Canadian federal system. 59 

While the majority engaged the constitutional question intently, 
Justice Michel Bastarache, in dissent, focused on the technical issues 
addressed by the lower courts. He found that, before appointing 

54 Unifund, supra note 42 at paras. 4-15 . 

55 Ibid. at paras. 19-20. 

56 Ibid. at paras. 82 and 91. 

57 Ibid. at paras. 104 and 106. 

58 Ibid. at para. 7 1. 

59 See, for example, ibid. at para. 56. 
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an arbitrator under an Ontario statute, the lower courts should 
have established jurisdiction over the dispute on the ground of at­
tornmen t and held that ICBC had failed to prove that Ontario was 
forum non conveniens.60 In addition to a broad interpretation of the 
Power of Attorney and Undertaking, Bastarache J. offered gener­
ous statements of the relevant law.61 In one perplexing excerpt, he 
wrote that " [ t] he jurisdiction simpliciter inquiry is one based on or­
der, fairness and efficiency in the context of the needs of modern 
federalism." 62 The implications, if any, of this newly minted trium­
virate remain unclear because neither judgment discussed it in detail 
and the Court has yet to revisit it. 

These two opinions demonstrate the four flaws of the Canadian 
approach perhaps more vividly than any other Morguard-era deci­
sion. Although the Court's next case in o lving private international 
law generated more vociferous criticism, this reaction had more to 
do with the perceived unfairness of its result than with the quality 
of the Court's reasoning. On the latter basis, Unifund is far more 
problematic and requires much more consideration, criticism, and 
rehabilitation if its dangerous tendencies are to be contained. 

BEALS V. SALDHANA 

The dispute in Beals v. Saldhana arose from a mundane real es­
tate deal gone wrong and gave rise to one of the most striking cases 
since Morguard:63 The defendants, two couples from Ontario who 
had purchased a vacant lot in Florida for US $4,000, agreed to sell 
the lot to the plaintiffs, who were residents of the United States, for 
US $8,000. Unfortunately for the defendants, the purchasing docu­
ments contained errors, and the plaintiffs sued for misrepresenta­
tion and rescission of the contract. The defendants filed a defence 
to the initial complaint, but the Florida court entered a default 
judgment against them after they failed to respond to the three 
amended complaints. Subsequently, they did not respond to no­
tice of a jury trial to establish damages and sought legal advice only 
after receiving notice of the US $260,000 judgment that had been 
issued against them. The hapless Canadian couples opted to resist 
enforcement in Ontario rather than challenge or appeal the judg-

60 Ibid. at paras. 12 2, 134, and 139. 

61 Ibid. at paras. 110 and 127. 
62 Ibid. at para. 125. 
63 Beals v. Saldhana, [2003] 3 S.C.R. 416 [Beals]. 
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ment in Florida. The Ontario Court (General Division) dismissed 
the plaintiffs' action for enforcement of the judgment, which had 
grown through interest to approximately CDN $800,000, on grounds 
of fraud and public policy, but the Ontario Court of Appeal allowed 
their appeal. 64 Ultimately, the Court upheld the decision of the On­
tario Court of Appeal in a judgment that generated substantial con­
troversy as commentators tried to fathom its implications and 
ascertain its relationship to the preceding cases in this line. 65 

This controversy engulfed the Court itself, as Beals yielded two 
dissenting judgments that split the Court four to three. The major­
ity held that Canadian courts will recognize and enforce foreign 
judgments when the foreign court has a real and substantial con­
nection with either the defendant or the subject matter of the liti­
gation and none of the three traditional d £ nee - fraud, dure , 
and public policy - apply. 66 Since th e defence also apply to 
domestic judgments, the majority effectively applied th rune rule 
to the recognition and enforcement of foreign judgments as it 
adopted for domestic judgments in Morguard. In dissent, Justice 
Ian Binnie, with whom Justice Frank Iacobucci concurred, accepted 
that the real and substantial connection test should operate as a 
framework for the recognition and enforcement of foreign judg­
ments, but cautioned that the Court should have refrained from 
articulating a rigid test in this case because the notification proce­
dures u ed in the Florida proceedings violated the defence of natu­
ral justice and render cl the judgment unenforceable. 67 Also in 
dissent, LeBelJ. conceded that the real and substantial connection 
test should apply to foreign judgments, albeit with substantial modi­
fications, and agreed with Binnie J. that the Florida notification 
procedures failed to sati fy the requirem nts of naturaljustice. 68 

Forced to apply the Morguard analysis to the recognition and en­
forcement of foreign judgments- an issue addressed by commen­
tators, encountered by lower courts, and arguably anticipated by 
the Court since Morguard- the justices produced a curious collec­
tion of reasons. The contrasting visions offered by these opinions 
provide an opportunity to re-evaluate the Canadian approach to 
private international law. Unfortunately, while the majority resolved 

64 Ibid. at paras. 5-11. 

65 See, for example, Pitel, supra note 7; and Goodman and Talpis, supra note 7. 

66 Beals, supra note 63 at paras. 37 and 40. 

67 Ibid. at para. 86. 

68 Ibid. at paras. 134, 183, and 252. 
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the pressing question of whether the real and substantial connec­
tion test applied to the recognition and enforcement of foreign 
judgments, the justices clarified little more than the flaws already 
identified in the Court's approach and thus failed to check 
Morguard's influence before it spread further into areas of law tra­
ditionally associated with public international law and federalism. 

SOCIETY OF COMPOSERS, AUTHORS AND MUSIC PUBLISHERS IN CANADA 

V. CANADIAN ASSOCIATION OF INTERNET PROVIDERS 

Society of Composers, Authors and Music Publishers in Canada v. Can­
adian Association of Internet Providers ( SOCAN) soon provided an­
other example of the risks presented by the expansion of the new 
approach. 69 The issue considered in this case was parliamentary 
extraterritorial legislative competence, namely Parliament's ability 
to enact laws that apply beyond Canada's territorial boundaries. 
Since this issue bears some similarity to provincial legislative com­
petence and Binnie J. once again wrote the majority judgment, 
SOCAN offered a valuable opportunity to reconsider the judgments 
in Unifund. In addition, SOCAN offered a rare glimpse of the gene­
alogy of the Canadian approach, as Binnie J's opinion incorpo­
rated a tantalizing citation to the Court's earlier judgment in R. v. 
Libman. 70 In concurring reasons, LeBel J. continued his efforts to 
contain Morguard's influence to the inter-provincial realm. Although 
he avoided some of the majority's missteps, he made some of his 
own, and his judgment failed to attract additional support. 

The dispute in SOCAN concerned the federal Copyright Act, 71 as 
the Society of Composers, Authors, and Music Publishers in Can­
ada applied to the Copyright Board for approval of a tariff on 
downloaded music, which Internet service providers (ISPs) would 
pay. The Canadian Association of Internet Providers, which repre­
sents a broad group of ISPs, resisted this application, and the Copy­
right Board found that, by providing only the infrastructure for the 
transmission of information, ISPs did not "communicate" or "au­
thorize" the communication of copyrighted musical works under 
the Copyright Act. 72 On a motion for judicial review, the majority of 

69 Society of Composers, Authors and Music Publishers in Canada v. Canadian Association 
of Internet Providers, [2004) 2 S.C.R. 427 [SOCAN]. · 

70 Libman, supra note 15. 
71 Copyright Act, R.S.C. 1985, c. C-42. 
72 SOCAN, supra note 69 at paras. 3-5. 
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the Federal Court of Appeal excluded ISPs from liability where they 
perform a purely intermediary role, but found that when they create 
a cache of information in Canada to improve the efficiency of 
Internet transmissions they become a communicator and a party 
to a copyright infringement. 73 On appeal, the justices distilled the 
dispute into two discrete issues: whether Parliament has the legisla­
tive competence to impose its copyright law on Internet transmis­
sions that originate or terminate outside of Canada and whether 
Parliament exercised that competence under the Copyright Act such 
that the ISPs could be liable for violating copyrights in music sim­
ply by acting as a conduit for information. 

The majority, drawing on Morguard and Unifund, held that, in 
accordance with international comity and the principles of order 
and fairness, Parliament is presurried, in the absence of clear words 
to the contrary, to legislate only with respect to Internet communi­
cations that have a real and substantial connection with Canada 
and that the relevant section of the Copyright Act provides an excep­
tion for ISPs that use caching to enhance efficiency. Concurring in 
the result, LeBel J. criticized Binnie J. 's use of the real and substan­
tial connection test, asserted Parliament's plenary power to legis­
late with extraterritorial effect, and gauged Parliament's legislative 
intent to determine that a communication occurs in Canada when 
the host server is physically located in the country. 

Focused on Parliament's extraterritorial legislative competence, 
SOCAN provided some insight into the internationalist vision that 
has animated much of the Court's new approach to private inter­
national law. In particular, the majority suggested certain concep­
tual l_inks between this approach and elements of a relatively 
established model of public international law. While such implied 
connections do not resolve the uncertainties surrounding the new 
approach, they may assist in generating a new round of inquiry 
that encourages the Court to employ more precise and consistent 
language and reasoning. 

BRJTISH COLUMBIA V. IMPERJAL TOBACCO CANADA LTD. 

The Court returned to the topic of provincial legislative compe­
tence in Imperial Tobacco~ and its unanimous judgment vindicated 
concerns that the Canadian approach to private international law 
could have unanticipated consequences for Canadian federalism. 

73 Ibid. at para. 6. 
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The case involved a challenge to the constitutionality of the BC 
Tobacco Damages and Health Care Costs Recovery Act, which enables 
the BC government to recover from the manufacturers of tobacco 
products the h alth care e pen e it incur to treat individuals ex­
posed to uch products. 74 In 2000, the uprem Court of B1;ti h 
Columbia struck down the provincial o-overnment's fir t legi lative 
attempt to recoup these costs as legislation in pith and ub tance 
relating to extra-provincial rights and, thus, ultra vires the province. 75 

In response, the new statute limited the provincial government's 
cause of action to health care expenditures arising from exposure 
to a tobacco product that was caused or contributed to by a tort 
committed by the manufacturer in British Columbia or a breach of 
duty owed by the manufacturer to persons in British Columbia. 76 

Nonetheless, the plaintiffs argued that the new statute was consti­
tutionally invalid because, inter alia, it violated territorial limits on 
provincial legi lative competence. The Court upheld the BC legis­
lation but, in doing o, moved further towards a model of the Can­
adian federation that appears unsuited to contemporary conditions. 

In finding that the Tobacco Damages and Health Care Costs Recovery 
Act complies with the territorial restrictions on provincial legisla­
tive competence, the Court added an explicit territorial dimension 
to the pith and substance test. Now, once a court has determined 
the pith and substance of provincial legislation and identified a 
relevant provincial head of power, it must consider whether the 
legislation's pith and substance respects the territorial limitations 
on this head of power. This part of the test varies depending on 
whether the pith and substance of the legislation is tangible or in­
tangible. If it is the former, then the court can determine whether 
such a tangible matter is located inside or outside the province by 
looking at its physical location. If it is the latter, then the court 
must examine the relationships among the enacting province, the 
subject matter of the legislation, and the persons made subject to it 
to determine whether the legislation has a meaningful connection 
to the enacting province and pays respect to the legislative sover­
eignty of other territories. 77 

74 Tobacco Damages and Health Care Costs Recovery Act, S.B.C. 2000, c. 30. 

75 Imperial Tobacco, supra note 42 at para. 15, citing JTI-Macdonald Corp. v. British 
Columbia (Attorney General), 2000 BCSC 312. 

76 Ibid. at para. 6, citing section 2 of the Tobacco Damages and Health Care Costs Recov­
ery Act, supra note 74. 

77 Ibid. at para. 36. 



182 Annuaire canadien de Droit international 2006 

Although the substance of this new test and the manner in which 
the Court introduced it are familiar from previous decisions, the 
Court failed to explain the rationale of either prong. It did not 
identify the mechanism by which strong relationships between the 
enacting province, the subject matter, and the subjects of the legis­
lation generate a "meaningful connection" between the legislation 
and the enacting province. Nor did it demonstrate that the second 
prong, which appears purely rhetorical, contains any independent 
content. Rather, the Court summarily concluded that the pith and 
substance of the BC legislation was to create a civil cause of action, 
that the legislation "can easily be said to be meaningfully connected 
to the province," and that it respects the legislative sovereignty of 
other jurisdictions. 78 

The Tobacco Damages and Health Care Costs Recovery Act survived 
the Court's new test due to the tailored definition of the govern­
ment's cause of action, but this additional restriction on provincial 
legislative competence appears unsuited to a contemporary world 
characterized by interdependent jurisdictions and polycentric prob­
lems. The Court's decision in Imperial Tobacco rashly extended the 
Morguard principles. By establishing this new constitutional test in 
a case that did not require careful consideration of its operation, 
the ~ourt compounded the uncertainty presented by the new ap­
proach since its effects both on the scope of provincial legislative 
authority and on the coherence of the Court's jurisprudence re­
main unclear. 

CASTILLO V. CASTILLO 

The final case considered in this article is Castillo v. Castillo, in 
which the parties and the members of the Court split over the in­
terpretation of the Alberta Limitations Act, and which involved some 
of the most funda,mental conceptual and con titutional issues pre­
sented by the Court's new approach. 79 The cas aro e from yet an­
other car accident - a single-vehicle crash in California, in which 
a husband and wife from Alberta were the only parties. Two years 
less a day after the accident, the wife sued her husband in Alberta 
for damages. The California statute of limitations expired on the 
wife's claim one year after the accident, while Alberta law provided 

78 Ibid. at paras. 32, 37, and 38 
79 Castillo v. Castillo, [2005] 3 S.C.R. 870 [Castillo]. Limitations Act, R.S.A. 2000, c. 

L-12. 
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a two-year period for the same claim. so As the lex loci delicti, Califor­
nia law governed the substance of her claims. The wife argued that, 
pursuant to ection 12 of the Alb rt a L imitations Acl, the limita­
tions period provided by Albert a law appli e clu i ely wh en a re­
medial order is sought in Alberta, u b that Alberta ' two-year period 
would replace California's one-year period in this case. 81 The hus­
band argued that section 12 only imposes the Alberta limitations 
period when it is shorter than the period applicable und er th e law 
of the jurisdiction whose substantive law governs the case, such that 
California's one-year period would apply. 

The confusing state of the Canadian approach to private interna­
tional law forced the justices to make a difficult choice in Castillo. 
The eight-:justice majority adopted what appears to be the more 
prudent approach by interpreting section 12 to avoid the con titu­
tional question of whether it exceeds the territorial limitation on 
provincial legislative competence. 82 The majority found that the 
pith and substance of section 12 is to determine the time limits 
within which Alberta courts can entertain actions governed by the 
substantive law of another jurisdiction and that to do so is a valid 
exercise of the provincial government 's power over the administra­
tion of justice in the province pursuant to section 92 ( 14) of the 
Constitution Act, I867. 83 The majority anchored this conclusion on 
an implicit distinction between its characterization of the effect of 
section 1 2 - to close the door of the Alberta courts to claims for 
which the Alberta limitations period would have expired, if it had 
applied directly - and the effect of statutes of limitation noted in 
Tolofson - to extinguish a cause of action. Thus framed, section 12 

appeared as a procedural law with no extraterritorial effect, and 
the majority had no need for either the Imperial Tobacco test or its 
general constitutional analysis of private international law. How­
ever, this interpretation arguably eroded the Court's judgment in 
Tolofson. 

80 Castillo, supra note 79 at para. 1. 

8 I Section 12 of the Alberta Limitat ions A ct, RS.A. 2000, c. L-12, which reads : 
"The limitations law of the Province shall be applied whenever a remedial or­
der is sought in this Province, notwithstanding that, in accordance with conflict 
of law rules , the claim will be adjudicated under the substantive law of another 
jurisdiction. " 

82 Castillo, supra note 79 at para. 10. 

83 Ibid. at paras . 5 and 6. The Constitution Act, 1867 (U.K), 30 & 3 1 Victoria, c. 3, 
section 92 ( 14). 
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Concurring in the result, Bastarache J. performed a thorough 
statutory analysis before engaging in a constitutional discussion that 
reinforced both the weaknesses of the Imperial Tobacco test and the 
general confusion that surrounds the new approach. He found that, 
pursuant to either of the parties' interpretations, section 12 is a 
substantive law because it applies Alberta limitation periods to causes 
of action that, pursuant to Alberta choice oflaw rules, are governed 
by the substantive laws of other jurisdictions. 84 As a law that, in pith 
and substance, relates to civil rights that arise outside the province, 
Bastarache J. analyzed section 12 as an exercise of Alberta's legisla­
tive competence under section 92 ( 13) of the Constitution Act, I867, 
and applied the Imperial Tobacco test. He did not parse the test and 
simply concluded that section 12 neither provided a meaningful 
connection between Alberta, the parties, and the relevant rights, 
nor respected the legislative sovereignty of other jurisdictions. 

However, Bastarache J. did not simply fail to improve the Imperial 
Tobacco test. His fuzzy constitutional discussion, in which he de­
scribed fairness as both a requirement underlying Canadian feder­
alism and a policy consideration 85 and conflated the international 
legal system and Canadian federalism by claiming that the same 
territorial principle organizes both the international legal order 
and federalism in Canada, 86 juxtaposed with his more rigorous statu­
tory interpretation sharpened concern for the analytical strategy 
that the Court has used to develop the Canadian approach to pri­
vate international law. Describing Tolofson, Bastarache J. claimed 
that La Forest]. categorized limitations periods as substantive, not 
as a matter of common law, but "by their very nature" because they 
determine the rights of both parties in a cause of action. 87 A similar 
description could apply to the Court's efforts throughout the 
Morguard era to identify the principles, requirements, and factors 
that underlie the Canadian Constitution. The Court has sought to 
divine the nature of the Constitution - its fundamental character­
istics - by reference first to reason and then to the language of the 
Constitution. There is a practical reason for this preference. The 
constitutional text, which is a product of negotiation and compro­
mise, is unlikely to yield the orderly set of concepts that the Court 
has sought and repeatedly attempted to articulate. Metaphors 

84 Castillo, supra note 79 at paras. 31, 34, and 35 . 

85 Ibid. at paras. 32 and 45. 

86 Ibid. at para. 27. 

87 Ibid. at para. 36. 
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abound, but do not assist. For example, one could argue that the 
Court has been peeking under the textual hood of the Constitu­
tion to view the conceptual motor that makes it run, or that it has 
used the text of the Constitution as a springboard to reach loftier 
ideas. Regardless, whether described as looking beneath, behind, 
or beyond the con titutional text, th Court ha been engaged since 

1 torgu.ard in an increasingly abstract exercise that presents ques­
tions of both effectiveness and legitimacy. 

Concern for the effectiveness of the Court's method arises from 
its lack of progress in improving the fairness and order of Canad­
ian private international law. Since Morguard, the Court's analysis 
of the constitutional aspects of private international law has grown 
gradually less di ciplined, as it has departed further from the text 
of the Constitution into a conceptual realm of its own making. For 
example, the dominant trend in its more recent decisions has been 
the proliferation of nexus tests that have no clear textual source 
but that have been influenced by the various principles underlying 
the Canadian federal system, supported by references to the inter­
national legal system and entrenched by questionable characteri­
zations of prior decisions. Since the Court has not yet explained 
the operation of, and differences between, these tests, they remain, 
in large part, unpredictable and unworkable. 

In this fashion, concerns for the effectiveness and the legitimacy 
of the Court's analysis overlap. By retreating from the text of the 
Constitution into a realm of ambiguous concepts, the Court has 
not only deprived itself of useful jurisprudential tools but also di­
minished the scope for meaningful scrutiny, criticism, or debate. 
Since Morguard, the Court has focused on the elaboration of un­
written concepts embedded in the Canadian federal system. Al­
though presented as being integral to this system, these concepts 
have not been expressly adopted pursuant to any democratic pro­
cess. They are prior to the Constitution - they underlie, 88 and are 
reflected in, 89 its text- . - and thus are not products of political com­
promise but, rather, parts of a particular understanding of the Can­
adian federation. The Court has not been interpreting. the 
Constitution. Instead, it has been elaborating the implications of 
its own vision. By doing so, the Court has risked subverting its rela­
tionship with the Constitution. If the text admits the Court to a 
more fundamental system, then it may liberate, rather than restrain 

88 Ibid. at para. 3 2 . 

89 Ibid. at para. 35. 
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or discipline, the Court. In order to justify its conclusions regard­
ing private international law, the Court's ultimate reference has 
not been to the text of the Constitution but, rather, to the princi­
ples and other concepts that it has posited behind this text and 
which others can access and assess only through the Court's deci­
sions. As a result, the development to date of the Canadian ap­
proach to private international law has resembled a monologue 
more than a conversation. 

THE FOUR FLAWS 

In an effort to rehabilitate Canadian private international law, 
this section engages in greater detail the four flaws introduced ear­
lier: the Court's use of inconsistent and ambiguous terminology 
throughout the Nlorguard era; its cryptic references to American 
jurisprudence; its reliance on a stylized and largely unexplained 
vision of the international realm; and its adoption of a skeletal model 
of the Canadian federal system. This section identifies their sources 
in the text of the relevant judgments and considers their conse­
quences for both private international law and Canadian constitu­
tional law. It analyzes their chronological development to 
demonstrate their presence from the outset of the new approach, 
to trace their evolution, and to better explain their implications . 

Before proceeding, it will be valuable to explain certain aspects 
of this analysis. First, these defects are attributed to the Court's 
Canadian approach to private international law as a whole rather 
than to any particular case. This focus is consistent with the incre­
mental manner in which the Canadian approach has evolved. Sec­
ond, these four flaws are not intended to exhaust the infirmities of 
the cases that compose the Court's new approach to private inter­
national law. Other analyses may identify, and subsequent cases 
may reveal, additional problems in these cases. Third, while the 
four flaws are distinct, since they arise from discrete characteristics 
of the judgments and portend different consequences for Canad­
ian jurisprudence, they are also interdependent in various ways. 
For example, although the Court's weak model of the federal sys­
tem can be isolated from the other flaws, it simultaneously sup­
ports, and has been supported by, the Court's reliance on American 
jurisprudence and its vision of the international order. Finally, al­
though these facets of the Canadian approach are described as flaws, 
it is not because they constitute departures from some ideal ap­
proach to private international law but, rather, because they present 
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ignificant problems for futur cases. This pragmatic understand­
ing of th four flaw doe not a ume that the Canadian approach 
to private international law pos esses some uncorrupted core or 
that a per£ ct approach i attainable. Instead, it insists on identify­
ino-elements of the exi ting approach that present doctrinal and 
practical difficultie in hopes of informing a constructive response. 

INCONSISTENT AND AMBIGUOUS LANGUAGE 

In A1orguard, the Court purported to lay the conceptual founda­
tion of comity, order, and fairness upon which it would construct a 
new approach to p1ivate international law that resonated with both 
enlighten d co mopolitanism and e tablished dome tic arrange­
ments. However due to th kal ido copic relationship between 
these concepts, this foundation has proven not simply unstab le but 
illusory. Such conceptual inconsistency is the most insidious flaw 
of the Court's new approach to private international law because it 
has prevented the Court from articulating a robu t vision of its own 
project, while also hamp 1ing external att mpt to interpret, uti­
lize, and improve the Court ' model. 

A careful analysis of the language u ed by the Court in the e ten 
cases demonstrates not only that it has struggled to provide a clear 
and concise description of the basic concerns that motivate its new 
approach but also that it has succeeded in e tabli hing a con istent 
vocabulary when addressing other matter . In particular, the Court 
has entrenched terminology cone ming federal intere ts - a dis­
tinct from provincial views - that privileges the former and con­
tributes to a larger trend in the new approach towards political and 
legal uniformity within the Canadian federation. 90 Although worri­
some, this contrast suggests that positive change may be achieved 
by refining the conceptual model of the new approach and relax­
ing the rigid language that threatens to squeeze the diversity from 
its understanding of Canadian federalism. 

Such improvements may be difficult to craft, if only because these 
patterns have been accreting since Morguard, in which La Forest]. 
first presented the notions of comity, order, and fairness and char­
acterized comity as a national interest. He began by positing boldly 
that comity is "the informing principle of private international law" 
and adopted a definition of comity from Hilton v. Guyot, a late-nine­
teenth-century decision by the Supreme Court of the United States: 

90 See text accompanying notes 90-91, 109, and 133-35 in this article. 
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"Comity, " in the legal sense , is neither a matter of absolute obligation, on 
the one hand, nor of mere courtesy and good will, upon the other . But it 
is the recognition which one nation allows within its territory to the legis­
lative, executive or judicial acts of another nation , having due regard to 
both international duty and convenience , and to the rights of its own citi­
zens or of other persons who are under the protections of its laws.9 l 

Armed with the understanding that comity entails recognition of 
the legitimate acts of another state in light of both international 
duty and convenience, the Court then declared that "what must 
underlie any modern system of private international law are princi­
ples of order and fairness, principles that ensure security of trans­
actions withjustice." 92 Thus, it infused comity with a concern familiar 
from public international law - respect for territorial jurisdiction 
- and considerations arising from contemporary economic con­
ditions that it insisted must ground any effective understanding of 
private international law- order and fairness. As explored in more 
detail later in this article , the relevant economic considerations, 
such as the increased flow of capital , services, and wealth across 
state lines, can be seen as products of the territorial limitations on 
state jurisdiction. 93 In Morguard, the Court assumed that these doc­
trinal changes were necessary responses to contemporary condi­
tions, although it provided no empirical evidence to support such 
a claim. Unfortunately, this sense of urgency distracted from, or 
perhaps even justified, the Court's various attempts to establish a 
solid conceptual foundation for the new approach . 

Throughout Morguard, the Court demonstrated its nonchalance 
with regard to technical niceties by describing comity alternatively 
as an idea, a doctrine, a principle, and even a set of rules. 94 It im­
plied that nomenclature is of little importance in this area of law by 
suggesting that courts could refer directly to the "reasons of justice, 
necessity and convenience" rather than to the rules of comity, which 
are either interchangeable with, or some sort of proxy for, these 
reasons. 95 In addition, as comity is the informing principle of pri­
vate international law, it also possesses some intimate relationship 

91 ivlorguard, supra note 2 at para . 29 [emphasis added], and para. 31, citin g Hilton 
v. Guyot, 159 U.S. 113 (189 5) at 163-64. 

9'! Morguard , supra note 2 at para . 32 
93 See generally the discussion la ter in this article. 

94 Morguard, supra note 2 at paras . 30, 32, and 35. 

95 Ibid. at para. 35. 
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with the principle of order and fairness, which "must underlie a 
modern y tern of private international law."96 Thus, the Court be­
o·an juggling a number of categodes - ideas, doctrines, principles, 
:nd rule - as well a a et of concepts - comity,justice, necessity, 
convenience, order, and fairne - before clearly defining and 
delineating them. In Morguard, at least, the Court held this loose 
framework together by reiterating the importance of facilitating 
exchange across legal and political boundaries, but the lack of a 
coherent theoretical model continues to haunt Canadian private 
international law. 

Later in the judgment, La Forest J. established a basis for the 
obverse linguistic problem presented by the new approach - its 
rigid insistence on a hierarchy among federal and prov:incial con­
cerns - by writing that comity "i in the intere t of the whole coun­
try, an interest recognized in the Constitution itself." 97 He id ntifi d 
comity as an interest of Canada, rather than of the provinces, and 
grounded this interest in the Constitution, while refraining from 
identifying any particular provision or element as its locus. In sub­
sequent decisions, the Court has largely refrained from using the 
term "interest" with respect to provinces and, instead, has relied on 
euphemisms that imply lesser status and importance. 98 This quota­
tion suggests that the trend towards increased constraints on the 
legitimate scope of provincial actions as distinct considerations can 
be traced to the first iteration of the new approach. 

In Hunt, the Court further entrenched the first flaw by elaborat­
ing upon the arguments and strategies introduced in Morguard. 
For example, the Court elevated order and fairness to the indeter­
minate status of "constitutional imperatives" 99 while also describ­
ing them as principles, 100 notions, 101 requirements, 102 and 
standards. 103 This proliferation of categories contributed only con­
fusion by weakening the conceptual framework of the new approach 
and impeding ext_ernal efforts to improve matters. In addition, by 

96 Ibid. at para. 32. 
97 Ibid. at para . 48. 
98 See text accompanying notes 109 and 133-35 in this article. 
99 Hunt, supra note 30 at para. 56. 

100 Ibid. at para . 41. 

IOI Ibid. at para. 57. 
102 Ibid. at para. 59. 
103 Ibid. at para. 56. 
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stating that order and fairness, as constitutional imperatives, "apply 
to the provincial legislatures as well as to the courts," the Court left 
a number of important questions unresolved, including how such 
imperatives operate if they do not also apply to Parliament and 
whether, and, if so, how, order and fairness may apply to Parlia­
ment other than as constitutional imperatives. 104 The Court at­
tempted to address these questions in SOCAN, but they remain 
contestable and unresolved. 

Although the Court in Hunt sought to reduce uncertainty by es­
tablishing some content for new and unfamiliar terms, much of its 
effort only displaced confusion by obscuring other parts of its analy­
sis. First, it provided some clarity by stating that "the ideas of 'com­
ity' are not an end in themselves, but are grounded in notions of 
order and fairness to participants in litigation with connections to 
multiple jurisdictions." 105 This declaration reveals comity not as the 
cornerstone of the Canadian approach to private international law, 
as suggested in both Jvlorguard and Amchem, but as a collection of 
ideas. Further, it bolsters the argument that the Court's "Canad­
ian" approach is grounded not in concerns unique to or even char­
acteristic of the Canadian federation but, rather, in elements 
common to all litigation involving multiple jurisdictions, whether 
inter-provincial or international. While it blurs the conceptual re­
lationship between these ideas of comity, order, and fairness, this 
statement also indirectly clarifies the considerations motivating the 
Court's efforts in this area. 

Second, the Court discussed the real and substantial connection 
test in some detail. The Court described its nature in negative terms 
- the test is not meant to be rigid - and framed its purpose 
broadly - to ensure some limits on claims to jurisdiction. 106 The 
Court also provided some practical guidance by suggesting that a 
good place to start identifying the connections that will satisfy this 
test are those connections employed under the traditional rules 
for the recognition and enforcement of judgments, such as con­
sent and presence but simultaneously hinted that such traditional 
tests may be less reliable in light of Morguard. 107 In addition, it gave 
practical content to the new status enjoyed by order and fairness. 

104 See, for example , Edinger, supra note 3 at 53 . 

105 Hunt, supra note 30 at para. 57. 
106 Ibid. at para. 58. 

107 Ibid. 
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constitutional imp rative , ' the y can operate to di ciplin tra­
ditional common Jaw rul es. 

Third, the Court condemned the Queb ec Busin ess Concerns Records 
.tlct as constitutionall y inapplicable to litigation in other province 
becau ' [t] he re ultant higher transactional costs for interprovin­
cial tran action constitute an infringement on the unity and effi­
ciency of the anadian marketplace, as well as unfairness to the 
citiz n. ' 10 By pairing its cone rn for fairness with "unity and effi­
ciency," the Court revealed that its under tanding of the consti u­
tional imperative of order is informed by an under tanding of 
economic efficiency that is closely related to legal and regulator 
harmony. The Court would not revisit the relationship between these 
two concepts until Unifund, in which both Binnie and Bastarche JJ. 
failed to clarify its constitutional implications. Further, by using the 
phrase "as well as," the Court po ition d fairne a a consideration 
secondary to order. The flucniating content of and relation hips 
among, even these purportedly foundational concepts demon trat s 
the evolving, provisional nature of the new approach. 

The Court in Hunt also provided the sole example in the Morguard 
era of a direct reference to provincial interests. Framing its deci­
sion that the act was constitutionally inapplicable to other prov­
inces, the Court declared that "[a] province undoubtedly has an 
interest in protecting the property of its residents within the prov­
ince, but it cannot do so by unconstitutional means." 109 The Court 
has since refrained from acknowledging that provinces are capable 
of possessing interests - a trend that, when viewed in the context 
of all four flaws, reinforces the argument that the Court's Canad­
ian approach to private international law is hostile to robust pro­
vincial powers. 

While the Court's decision in Tolofson also suggested an aversion 
to legal diversity within the Canadian federation, this aspect of the 
judgment is better addressed in the section concerning the model 
of federalism employed by the new approach because it involves 
the Court's reasoning more than its rhetoric. However, in Tolofson, 
the Court did take an important step in the development of the 
conceptual framework for the new approach by clarifying the rela­
tionship between the principles of order and fairness. In dismiss­
ing alternative approaches to its preferred choice of law rule for 
tort - the lex loci delicti- the Court stated that" [ w] hile, no doubt, 

108 Ibid. at para. 65 [footnote omitted]. Business Concerns Records Act, R.S.Q., c. D-12 . 

w9 Hunt, supra note 30 at para. 61 . 
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as was observed in Morguard, the underlying principles of private 
international law are order and fairness, order comes first. Order 
is a precondition to justice." 110 A hierarchy had begun to emerge 
from the primordial swamp of concepts that had first generated 
the new approach. Private international law is informed by comity, 
which is supported by fairness, which, in turn, relies on order. Al­
though questions concerning these concepts remained, the Court's 
decision in Tolofson suggested that progress could be made on this 
front. 

Unfortunately, the Court lost its grasp on this emergent concep­
tual framework during its eight-year hiatus from developing the 
Canadian approach, as it appeared uniquely troubled by causal 
and spatial relationships in Spar Aerospace. Early in its judgment, 
the Court was unable to decide whether comity underlies, 111 ani­
mates, 112 or guides the application 113 of private international law. 
While lively language may relieve the tedium of reading - and 
writing - lengthy decisions, it tends to inhibit rather than assist 
clear reasoning. The Court reminded readers that the principles 
of comity, order, and fairness are vaguely defined, 114 interrelated, 115 

and not directly binding 116 but did not explain how such amor­
phous concepts can be useful in guiding the application and in­
spiring the interpretation of particular rules of private international 
law. 117 Similarly, LeBel J. wrote for the Court that the real and 
substantial connection test is "subsumed under," 118 "captured in," 119 

"respected," 120 and "reflected" 121 in the provisions of Book Ten. 
Not only does this avalanche of imagery fail to explain the need for 
any relationship between the test and the particular rules employed 

110 Tolofson, supra note 1 at para. 57. 

Ill Spar Aerospace, supra note 43 at paras. 14 and 15. 

112 Ibid. at para. 2 1. LeBel J. describes the three principles of comity, order, and 
fairness as being "at the heart of the private international legal order." 

113 Ibid. at para. 1 7. 

114 Ibid. at para. 23. 

115 Ibid. at para. 14. 

116 Ibid. at para. 23. 

117 Ibid. at paras. 17 and 23. 

11s Ibid. at para. 56. 

119 Ibid. at para. 57. 

120 Ibid. at para. 62. 

121 Ibid. at para. 63. 

-
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in Qu e bec, each n ew description makes an analysis of this relation­
hip more difficult. 

ln the sam e spirit, Spar Aerospace marked the rhetorical birth of 
the "private international legal order" and the emergence of the 
"constitutional criterion ' as distinct from the 'con tituti nal im­
perative." In ~revious ca e th; Cour _t had refeITecl to _an unmodi­
fied "in ternational 1 gal order , 122 which pre umably differed from 
rhe ven mor e gen eric "world order." 123 Although a distinct private 
international legal order is conceivable, the Court did not explain 
or upport it with citations. Th e ame argum nt applie to the rela­
tionship betwe en a 'con titutional imperative and a "con titutional 
criterion." Th e Court acknowl edged that, in this particular case, while 
the real and substantial connection test is· such an imperative, it is 
no t an independ ent criterion without providing guidance or ex­
planation a to their respective origin and functions. 124 As noted 
throughout thi analysis , the proliferation of categorie suggests 
confusion within the Court as to the purpose and operation of its 
new approach to private international law. 

The two judgments in Unifund only compounded this criticism. 
Binnie J., for the majority, and Bastarache J., in dissent, revisited 
some of the issues unresolved in Hunt and, together, dashed any 
semblance of coherence that had survived Spar Aerospace. For ex­
ample, Bastarache J., castigating the lower courts for failing to es­
tablish jurisdiction simpliciter, wrote that" [ t] he jurisdiction simpliciter 
inquir y is one based on order, fairness and efficiency in the context 
of the needs of mod rn federalism." 125 Without citation or expla­
nation, he inserted efficiency alongside the two enigmas familiar 
from decisions past. In effect, he went one step further than the 
Court in Hunt, in which it implied only that considerations of effi­
ciency influenced its understanding of order. 126 As this troika has 
yet to be expressly considered by the Court, its implications for 
future cases remain unclear. 

Analyzing the potential for legislative conflict among the provinces, 
Binnie J. made a similar mistake while writing for the majority: 

122 Tolofson, supra note 1 at para. 37 . 
123 Morguard, supra note 2 at para. 33 . 
124 Spar Af!rospace, supra note 43 at para. 50. 
125 Unifund, supra note 42 at para. 125. 

126 Hunt , supra note 30 at para. 65. See also text accompanying note 108 in this 
article . 
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[O]rder in the federation would be undermined if every provincial juris­
diction took it upon itself to regulate aspects of the financial impact of the 
British Columbia car crash in relation to its own residents at the expense 
of the British Columbia insurer ... Such "competing exercises" of regula­
tory regimes "must be avoided." The cost of such regulatory uncertainties 
undermines economic ·efficiency. 127 

Whereas Bastarache J. suggested that economic efficiency had en­
tered the pantheon of constitutional principles, Binnie J. hewed 
closer to the Court's position from Hunt and merely hinted that it 
has some role to play in the elaboration and application of the 
Morguard principles. Like Bastarache J., the majority neither cited 
nor explained its invocation of economic efficiency. In addition, it 
failed to present empirical evidence to support its claim that regula­
tory diversity and overlap, which it characterized as "regulatory un­
certainties," generate economic inefficiency and imperil the very 
order of the federation. For example, the majority neglected to ex­
plore the extent to which insurance companies and other entities 
can address such uncertainties through contracts and actuarial plan­
ning. It also refrained from explaining the relationship ·between or­
der in the federation and economic efficiency, save for implying that 
the two concepts bear a similar relationship to regulatory uncertainty. 

The majority enhanced existing analytical ambiguities by failing 
to pin a single, consistent label on order and fairness. In this judg­
ment alone, the majority described order and fairness as general 
policy objectives, 128 principles, 129 requirements that generate a sin­
gle organizing principle, 130 constitutional imperatives, 131 and a 
mechanism to regulate extraterritoriality concerns. 132 Related con­
cerns, discussed later in this article, include the majority's unex­
plained use of the concept of constitutional "applicability" in 
contrast to "validity" as well as its introduction of a "sufficient con­
nection" test, in contrast to the established "real and substantial 
connection" · test. Such vacillation conveys the complexity of this 
material. However, it also renders the various elements of the Court's 

127 Unifund, supra note 42 at para. 71. 

12s Ibid. at para. 28. 

129 Ibid . at para. 56. 

130 Ibid . at para. 68. 

131 Ibid. 

132 Ibid. at para. 73. 
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vision less distinct, suggests that the Court has made substantial 
changes to the law without a firm conceptual footing, and height­
ens the need for greater precision in sub equent decisions. 

Such inconsistent terminology appears especially suspect in light 
of the regular and reliable language the Court has used to privi­
lege federal 'intere ts" over provincial concern . 433 While di cu s­
ing provincial legi lation in Uniftmd, Binnie J. wrote that "within 
our federal strucrw-e it is not only the view of the enacting legislature 
that must be considered, but the collective interest of the federation as a 
whole in order and Jairness." 134 This sentence characterizes provincial 
concerns, whatever they may be, as parochial "views," while elevat­
ing order and fairness to the more legitimate status of federal "in­
terests." The majority failed to consider explicitly the p s ibility 
that provinces may possess interests, let alone interests in inter-pro­
vincial and international order and fairness. This approach not only 
portends problem for the imported concept of full faith and credit, 
which relies on notions of governmental interest, but also strength­
ens fears that the Court is introducing language and a mode of 
analysis that may g nerally undermine legal and political diversity 
among the province . 135 

The majority judgment in Beals continued the Court's reliance 
on rhetorical flourishes and conceptual uncertainty to develop the 
new approach. For example, in adapting the real and substantial 
connection test to the recognition and enforcement of foreignjudg­
ments,Justice John Major described comity as a doctrine central to 
the modernization of the common law rules of private international 
law, invoked "the principles of international comity," 136 referred to 
the balance that comity requires "between order and fairness as 
well as the real and substantial connection" when enforcing for­
eign judgments 137 and described comity and fairness to the defend­
ant as "countervailing goals." 138 However, he did not explain how 
comity dictates a balance between order and fairness while also 
operating as an independent counterpoint to fairness or how fair-

133 See text accompanying notes 98 and 109 in this article. 
134 Unifund, supra note 42 at para . 74 [emphasis added]. 
135 See, for example, the discussion later in this article. 
136 Beals, supra note 63 at paras. 20, 27, and 29. 

137 Ibid. at para. 40. 
138 Ibid . at para. 5 2 . 



196 The Canadian Yearbook of International Law 2006 

ness, which previously had been a principle underlying comity, can 
now conflict with it. 139 

Major J. also described Morguard as having established two princi­
ples to determine the proper exercise of adjudicative jurisdiction 
- the need for order and fairness and the existence of a real and 
substantial connection. 140 This description appears to depart from 
the analysis employed in Morguard and Hunt, which posited the real 
and substantial connection test as the restriction on jurisdiction re­
quired by the considerations of order and fairness, which operate 
both within the structure of the Canadian federation and the con­
temporary understanding of comity. 141 Rather than independent 
principles, the Court generally has presented order, fairness, and 
the real and substantial connection test as interrelated. For exam­
ple, the majority in SOCAN identified the real and substantial con­
nection test as a means of ensuring that any assertion of legislative 
jurisdiction conforms with the objectives of order and fairness. 142 

Perhaps an attempt to engage Spar Aerospace, where the Court iden­
tified the real and substantial connection test as a constitutional 
imperative, distinct from a constitutional criterion that applies dir­
ectly to all assertions ofjurisdiction, 143 this unexplained promotion 
of the real and substantial connection test raises questions concern­
ing the clarity of the Court's own vision and the long-term viability 
of the Canadian approach to private international law. 

The unanimous judgment in Imperial Tobacco demonstrated the 
difficulty the Court will face when remedying this flaw. Despite fram­
ing the relevant part of the judgment as responding to the consti­
tutional question of whether the BC Tobacco Damages and Health 
Care Costs Recovery Act is ultra vires the provincial legislature by rea­
son of extraterritoriality, Major J. repeatedly cited the Court's deci­
sion in Unifund. Thus, to determine whether the BC statute was 
valid, he relied upon a case concerning the applicability of provin­
cial legislation. 144 Articulating the meaningful connection test, 
which determines whether the intangible pith and substance of 

139 See, for example, Morguard, supra note 2 at para. 32; and Tolofson, supra note 1 
at para. 57. 

140 Beals, supra note 63 at para. 21. 
141 Morguard, supra note 2 at paras . 51-52; and Hunt, supra note 30 at paras. 56 

and 58-59. 

142 SOCAN, supra note 69 at para. 60. 

143 Spar Aerospace, supra note 43 at paras. 50 and 54 . 

144 See, for example, Imperial Tobacco, supra note 42 at paras. 25, 27, and 35. 
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provincial legislation is ~ocated "in th provinc . ' . uch that it may 
be valid pursuant to section 92 ( 13) of the Constztutzon Act, I867 , he 
cited Unifund as illustrating the role that "the relationships amono­
the enacting territory, the subject mater of the law, and the person[s] 
sought to be subje ted to its regulation play in determining the 
validity of legi lation alleged to be impermissibly extra-territorial 
in scope." 145 However, the paragraph to which he referred was con­
cerned not with the validity of provincial legislation but, instead, 
with " [ t] he potential application of provincial law to relationships 
with out-of-province defendants," 146 and the majority did not seize 
this chance to explain the relationship between these terms. 

In addition, he continued the Court's efforts regarding the open­
ing words of section 92 of the Constitution Act, I867= "In the prov­
ince." Whereas in the pre-Aiorguard case of R.e Upper Churchill Water 
Rights Reversion Act, I980, the Court described the territorial limi­
tation on provincial legislative competence as "contained in" sec­
tion 92 and in Unifund Binnie J. wrote that this limitation "flows 
from" those opening words, Major J. claimed that those words "rep­
resent a blanket territorial limitation on provincial powers. "147 This 
subtle progression is encouraging since the Court appears increas­
ingly aware of the operation of its new approach to private interna­
tional law. The text of the Constitution does not operate as a 
container for, or a source of, these new tests. Rather, it represents a 
limitation that emerges from the Court's unfolding vision of the 
international order. 

The majority in Castillo seemed reluctant to engage such abstract 
issues, as the eight justices avoided analyzing the constitutionality 
of the challenged provincial statute by interpreting it to remove con­
cerns about extra-territoriality. According to the majority, section 
1 2 of the Alberta Limitations Act is "perfectly valid provincial legis­
lation under section 9 2 ( 14) of the Constitution Act, I 8 6 7'' because 
its intent and effect is to determine the time limits within which 
Alberta courts may hear actions rather than to manipulate causes 
of action arising under the laws of another jurisdiction. 148 Major J. 
did not explain how a statute that determines which limitations 

145 Ibid. at para. 35, citing Unifund, supra note 42 at para. 63. 

!46 Unifund, supra note 42 at para. 63 [ emphasis added]. 
147 & Upper Churchill Water Rights Reversion Act, r980, [ 1984] 1 S.C.R. 297 at para. 

45 [ Churchill Falls]; Unifund, supra note 42 at para. 51; and Imperial Tobacco, 
supra note 42 at para . 26. 

14s Castillo, supra note 79 at paras. 5, 6, and 8. 
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period applies to a claim is not itself a substantive law and did not 
expressly admit to narrowing Tolofson from a decision concerning 
the "conflict oflaws field" to one about "choice oflaw" alone. 149 In 
addition, by writing that a foreign jurisdiction cannot obligate an 
Alberta court to hear a case that Alberta, "as a matter of its own 
legislative policy, bars the court from hearing," he managed to em­
phasize the provincial prerogative without mentioning provincial 
interests. 150 However, while this pragmatic approach avoided fur­
ther complicating the constitutional analysis, it did not reveal a strat­
egy to rehabilitate the conceptual infirmities of the new approach . 

Bastarache J. 's concurrence d·emonstrated the need for such a 
strategy. His analysis of the constitutionality of section 12 of the 
Limitations Act displayed two of the conceptual problems introduced 
earlier. First, he used multiple ambiguous categories by describing 
fairness as both a requirement that underlies Canadian federalism 
and as a policy consideration that guides the application of the real 
and substantial test for jurisdiction simpliciter.151 Although "require­
ment" connotes more rigidity and less discretion than "policy con­
sideration," Bastarache J. did not explain how these two categories 
differ. Nor did he attempt to locate their place in the cosmos of the 
new approach. Second, he discussed order and fairness as "require­
ments that underlie Canadian federalism," without noting that, in 
Tolofson, La Forest J. not only described them as principles that 
instead underlie private international law but also established the 
pre-eminence of order in the new approach. 152 Bastarache J. cited 
Morguard and Hunt for his description of order and fairness, but 
the Court did not adopt such a clear stance in those cases. In 
Morguard, La Forest]. did not address the constitutional aspects of 
the new approach, and, in Hunt, he characterized order and fair­
ness variously as requirements, 153 constitutional imperatives, 154 prin­
ciples, 155 notions, 156 and standards. 157 Bastarache J. also cited Imperial 

149 Ibid. at para. 5; and Tolofson, supra note 1 at para. 86. 

150 Castillo, supra note 79 at para. 5 . 

15 1 Ibid . at paras . 32 and 45. 

152 Ibid . at para. 32; and Tolofson, supra note 1 at para 57. 

153 Hunt, supra note 30 at para. 59. 
154 Ibid . at para. 56. 
155 Ibid . at para. 41. 
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Tobacco, in which the unanimou Court, in reliance upon the ma­
j rit , opinion in Unifi~nd simila~ly describe_d order and fairness as 
r quirement underlymg Canadian federalism. However, as noted 
earlier, th paragraph in Unifund to which the Court referred in 
bnp elial Tobacco ?id_not acldre the role of order a~d fairness in the 

anadian con btutI011al cheme generally. Rather, 1t concerned the 
applicability of provincial legi latior:1 and simply mentioned the 
pnrpo ive chai:a,cter of ?~·der and fa1_rn~ss _and t~e need t? apply 
th m flexibl .108 In acld1tion , the maJonty m Unifund declmed to 
ao .further and stated that "[i] t would be unwise in this case to 
~mbark on a general di cu ion of 'order and fairness."' 159 

Despite this as ertion, the Court's failure to proyide such a dis­
cussion of the conceptual framework for its new approach is prob­
lematic. Since Morguard, the lack of a clear and consistent account 
of the concepts that comprise the new approach has deprived the 
justice , not to mention litigants and lower courts, of guidance in 
•ub equen ca e . As a re ult, the conceptual terrain of the new 
approach is more muddled than it need be. The lack of a lucid 
framework do s not simp ly pre erve a lackluster status quo. It per­
petuates and deep n confusion by encouraging judge to rely on, 
and propagate, ambiguou precedent. 

Example of this flaw abound in these ten case . However , the 
Court's continuing struggle to e tablish a coherent conceptual 
model for its new approach is best demonstrated by tracing the 
language that it has used to describe comity, order, and fairness 
throughout these cases. While these three concepts influence much 
of the Court's new approach, it is impossible to determine pre­
cisely how they do so. Although comity first emerged as the inform­
ing principle of private international law, and order and fairness as 
the underlying principles, their roles and relationships have be­
come less determinate. Now, comity and fairness share billing as 
countervailing goals, while fairness simultaneously balances with 
order - any hierarchy that earlier judgments have attempted to 
establish has since dissolved. By failing to discipline the language 
that it has used to discuss these concepts - not to mention the 
other elements of its vision - the Court has compromised the 
effectiveness, transparency, and predictability of its new approach 
to private international law. The Court must use language more 

158 Imperial Tobacco, supra note 42 at para. 27, citing Unifund, supra note 42 at 
para. 56. 

159 Unifund, supra note 42 at para. 81. 
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carefully in future cases to repair the damage caused by these 
indiscretions. 

In contrast, the Court's implicit ranking of federal interests and 
provincial views has remained relatively constant throughout the 
development of the new approach. The Court wavered in Hunt by 
admitting the possibility of provincial interests, but it since has ig­
nored this language and continues to privilege federal interests. 
Although the majority in Castillo invoked Alberta's legislative policy 
as a bulwark against foreign laws, it did not engage the issue of 
provincial interests or their relationship, if any, with federal inter­
ests. While this trend suggests the Court is capable of providing 
the clarity and coherence necessary to resolve the conceptual in­
consistencies of the new approach, it also demonstrates the Court's 
insensitivity to a separate set of substantive concerns. By refusing to 
recognize provincial interests as being relevant to private interna­
tional law, the Court not only contributes to a centralized model of 
Canadian federalism that conflicts with strong notions of legal di­
versity, but it also contradicts significant features of the American 
jurisprudence to which the Court has cited. The former problem is 
addressed in the final section of this article, and the latter is the 
subject of the next section. 

THE PECULIAR USE OF P,.MERICAN .JURISPRUDENCE 

The Court's intermittent and obscure use of American jurispru­
dence has done little to advance its own approach to private inter­
national law and perhaps has confused matters more than improved 
them. This criticism draws on two aspects of the Court's decisions 
since Morguard - its cryptic references to decisions by the United 
States Supreme Court and its awkward embrace of "full faith and 
credit." The first aspect emerg~s from the few cases in which the 
Court has drawn expressly on the judgments of the United States 
Supreme Court relating to the conflict oflaws, as this field is known 
in the United States. As noted earlier, the Court in Morguard adopted 
a definition of comity articulated in the venerable case of Hilton v. 
Guyot.160 In itself, this citation was not problematic since the Court 
simply identified its chosen understanding of comity. However, in 
subsequent cases, the Court has cited decisions of the United States 
Supreme Court for more precise points of law, with little or no 
explanation. This more troubling practice suggests that the Court 

160 Morguard, supra note 2 at para. 29, citing Hiltonv. Guyot, 159 U.S. 113 (1895). 
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is engaged in something other than a sincere exercise in compara­
tive law. 

Applying its new anti- uit injunction test in Amchem, the Court 
invoked the nineteenth-century precedent of Pennoyer v. Neff for 
the proposition that the Due Proc ess Clau e of the Fourteenth 
Amendment of the US Con titution limits the power of each state 
to assert jurisdiction over non-re ident defendants. 161 It also cited 
International Shoe Co. v. Washington and Helicopteros Nacionales de Co­
lombia, S.A. v. Hall, which are more recent decisions, for the con­
temporary test required by the Due Process Clause for general 
personal jurisdiction over a non-residen defendant wher the as­
sertion of jurisdiction is grounded not in the action but in the de­
fendant's overall contacts with the forum. 162 However, the Court 
did not engage the nuances of the American jurisprudence. Sub­
sequent cases have eroded the specific value of Pennoyer as prec­
edent by extending the jurisdictional implications of the Due 
Process Clause to assertions of jurisdiction over resident defendants. 
For example, following the United States Supreme Court's deci­
sion in Shaffer v. Heitner, all assertions of state court jurisdiction in 
the United States must satisfy the requirements established in Inter­
national Shoe.163 Contrary to the suggestions of the Court's brief 
analysis, Pennoyer, which is famous as an articulation of the tradi­
tional power theory of personal jurisdiction, arguably does not form 
part of a smooth body of case law alongside International Shoe and 
Helicopteros Nacionales. 

The majority in Unifund also cited Pennoyer as the point at which 
the "federal structure of the United States" first may have internal­
ized a "concern for state comity, or reciprocal respect" similar to 
the territorial limitation familiar from international law and, more 
recently, from Canadian constitutional law.164 Binnie J. would have 
done well to heed his own warning - that "cases dealing with ex­
traterritorial application from the courts of Australia and the United 
States should ... be read with an eye to the differences in our consti­
tutional arrangements" - because the opinion he wrote failed to 

161 Amchem, supra note 4 at para . 65; and Pennoyerv. Neff, 95 U.S. 714 (1877). 
162 Amchem, supra note 4 at para. 65. Int ernational Shoe Co. v. Washington 326 U.S. 

310 (1945) [International Shoe]; and H elicopteros Nacionales de Colombia, S.A. v. 
Hall, 466 U.S. 408 ( 1984) [Helicopteros Nacionales]. 

163 Shafferv. Heitner, 433 U.S. 186 (1977) [Shaffer]. 
164 Unifund, supra note 42 at para. 61. 
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engage these differences to any positive effect. 165 Although Pennoyer 
was an important decision in the evolution of the American ap­
proach to jurisdiction simpliciter, the majority did not expressly con­
sider either the facts or the holding of the case, preferring simply 
to excerpt some helpful dicta. Nor did it consider Pennoyer's cur­
rent value as precedent, which, as noted earlier, may be contested 
in light of subsequent judgments. 166 The majority also did not ar­
gue that the Full Faith and Credit Clause of the US Constitution 
internalized such a concern for inter-state comity, despite the fact 
that La Forest]. seemed to invoke this provision for precisely that 
point in Morguard. 167 

Equally puzzling was the majority's treatment of International Shoe. 
In an abbreviated discussion of the constitutional differences be­
tween Canada and the United States, the majority suggested that 
the minimum contacts analysis adopted by the United States Su­
preme Court in International Shoe does not consider the collective 
interest of the US federation in order and fairness. 168 Not only did 
it fail to note that International Shoe addressed personal jurisdiction 
rather than the issue considered in Unifund- extraterritorial leg­
islative competence - the majority completely neglected the evo­
lution and operation of the minimum contacts test. To begin, the 
test articulated in International Shoe did not simply require mini­
mum contacts with the forum but insisted that a defendant have 
"certain minimum contacts with it such that the maintenance of 
the suit does not offend traditional notions of fair play and sub­
stantial justice." 169 Further, in subsequent decisions, the United 
States Supreme Court has identified five factors that determine 
the requirements of fair play and substantial justice, including 
the burden of inter-state litigation on the defendant, the inter-state 
interest in efficient dispute resolution, and the states' common in­
terest in furthering substantive social policies. 170 Less pithy than 
order and fairness, these factors nonetheless appear to address some 
of the same concerns that motivate the Court's new approach to 

165 Ibid. at para . 75. 
166 See, for example, Shaffer, supra note 163; and Burnham v. Superior Court of Cali-

fornia, County of Marin, 495 U.S. 604 ( 1990). 

167 Morguard, supra note 2 at paras . 39-41. 

168 Unifund, supra note 42 at para. 74. 
169 International Shoe, supra note 1 6 2 . 

l70 See, for example, World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980). 
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private international law, and th majority would have contiibuted 
more by considering, rather than ignoring, them. 

Finally, by citing Allstate Insurance Co. v. Ha<l'Ue for the proposition 
that, in the United States, "state laws are given generous applica­
tion to disputes with limited connections to the enacting jurisdic­
tion," and then quickly moving on, the majority missed an 

pportunity to elaborate the relationship between its n w applica­
bility analy i and the traditional rule for choice oflaw .171 In Allstate, 
the nited States -upreme Court held that the selection of Minne­
sota insurance law to govern an accident that occurred in Wiscon­
sin did not violate either the Due Process Clause or the Full Faith 
and Credit Clause because "Minnesota had a significant aggrega­
tion of contacts with the parties and the occurrence, creating state 
interests, such that application of its law was neither arbitrary nor 
fundamentallyunfair." 172 The Due Process Clause and the Full Faith 
and Credit Clause constrain state choice of law rules - they do not 
determine directly the content of these rules. Binnie J. would have 
been more accurate if he had written that, in the United States, 
state laws can be given generous application to disputes with limited 
connections to the enacting jurisdiction. The majority also chose 
not to explain how the concept of applicability, which appears to 
apply prior to the choice of law analysis, differs from the constitu­
tional restrictions oh choice of law employed in Allstate, let alone 
those established in Tolofson. The Court's half-hearted approach to 
comparative analysis suggests that it is drawing on American juris­
prudence not for guidance in resolving difficult points of law but 
simply to add a sheen of legitimacy to results that it would have 
reached absent such reference. 

The second aspect of this second flaw only reinforces this obser­
vation since the Court has repeatedly invoked, but failed to analyze 
carefully, the Full Faith and Credit Clause. The Court's judgment 
in Morguard first conjured the concept of full faith and credit as a 
vague presence lurking behind the Canadian constitutional arti­
fice. Although the Court insisted that it need not read a full faith 
and credit clause into the Canadian Constitution, it decided that, 
in the context of the Canadian federation, comity and private inter­
national law require each province to give full faith and credit to 
judgments made by another province that has properly exercised 

171 Unifund, supra note 42 at para. 74. 
172 Allstate Insurance Co. v. Hague, 449 U.S. 302 ( 1981) at 320 [footnote omitted] 

[Allstate]. 
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jurisdiction over the action. 173 However, beyond reciting those magic 
words, the Court did not explain what the doctrine entailed. The 
Court's willingness to import the language of full faith and credit is 
ironic in light of its repudiation of the traditional English rules, 
especially since it did not carefully analyze the operation of this 
doctrine in American jurisprudence to determine whether the liv­
ing tree of the Canadian Constitution would accept such a graft 
from a foreign source. 

The difficulties presented by the adoption of this language be­
came apparent in Tolofson, where the Court rejected flexible ap­
proaches to choice oflaw, which it called "public policy" arguments, 
in favour of the more rigid and purportedly predictable rule of lex 
loci delicti. The Court framed its analysis of public policy arguments 
largely as a response to an American doctrine that it labelled the 
"proper law of the tort" approach, but which is more commonly 
known as governmental interest analysis. 174 The Court cited a 
number of decisions by the New York Court of Appeals, in which 
the latter repudiated the traditional lex loci delicti rule and devel­
oped a new approach to the choice of law for certain matters. In 
the first decision, Babcock v. Jackson, the New York Court of Ap­
peals employed what it referred to as a "grouping of contacts" test, 
in which it weighed the contacts between each state and the action 
to determine which state had the greatest interest in applying its 
law to the specific issue presented in the case. 175 In the subsequent 
decisions of Neumeier v. Keuhner and Schultz v. Boy Scouts of America, 
among others to which the Court did not refer, the New York Court 
of Appeals refined this test and renamed it the governmental in­
terest analysis. 176 Roughly, governmental interest analysis requires 
the forum court to ascertain the con tacts between the tort and any 
jurisdiction whose laws might apply. The character of the legal is­
sue at stake determines which contacts are relevant. Contacts be­
tween a jurisdiction and the tort give rise to a governmental interest 
in having its substantive law apply to the legal issue under consid­
eration. Finally, the forum court must weigh the competing gov­
ernmental interests to determine which jurisdiction's law applies 

173 Morguard, supra note 2 at paras. 39-41. 

174 Tolofson, supra note 1 at paras . 53-55 . 
175 Babcock v.Jackson, 240 N.Y.S.2d 743 (N.Y. 1963) at 747-50 [Babcock]. 

176 Neumeierv. Keuhner, 335 N.Y.S.2d. 64 (N.Y. C.A. 1972) [Neumeier]; and Schultz v. 
Boy Scouts of Am erica, 491 N.YS.2d go (N.Y. C.A. 1985) [Schitltz]. 
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to the issue. 177 Without engaging the conceptual operation of gov­
ernmental interest analysis, and despite acknowledging its effec­
tiveness in promoting justice and fairness, the Court flatly denied 
its utility in Canada because its flexibility would introduce "extreme 

· "178 . uncertam ty. 
While governmental interest analysis does rely on judicial discre­

tion to define and weigh those interests, the manner in which the 
Court spurned it veered dangerously close to the traditional, and 
largely discredited, doctrine of ve ted rights. 179 Under this theor y 
legal rights arise at the point of the relevant legal event , whether it 
be a tort, the death of a testator, or the igning of a contract, and 
do not vary with the forum in which suit is brought. Many Ameri­
can courts have rejected the vested rights approach to choice of 
law, thinking it unfair, and even "wooden," since it fails to consider 
whether the rules selected produce fair and reasonable ·results. 180 

However, in Tolofson, the Court decided that the risks presented by 
the governmental interest approach outweigh any "unfortunate 
results" that its focus on territorial jurisdiction may perpetuate. 181 

As a result, subsequent opinions resonate with the rigid vested rights 
approach. For example, when Bastarache J., dissenting in Castillo, 
wrote that section 12 of the Alberta Limitations Act "disregards the 
legislative sovereignty of other jurisdictions within which the sub­
stantive rights at issue are situated," he reinforced an emphasis on 
territoriality shared by this traditional doctrine and the new ap­
proach to private international law.182 

In addition, the Court's rejection of governmental interest analy­
sis undermined the viability of full faith and credit within the new 

177 See , for example , Babcock, supra note 175; Neumeier, supra note 176; Schultz, 
supra note 176. In contrast, pursuant to the "proper law" approach created by 
Robert A. Leflar and mentioned, but not adopted, by the New York Court of 
Appeals in Babcock, when competing jurisdictions have equal interests in appl y­
ing their laws to a case, the forum court would break the tie by selecting the law 
that would produce, in the court's opinion, the more desirable substantive re­
sult. Robert A. Leflar, American Conflicts Law, 4th edition (1986) at sections 9 
and 11, cited in Peter Hay et al., Conflict of Laws: Cases and Materials, 11th edi­
tion (New York: Foundation Press, 2000) at 518. 

178 Tolofson, supra note 1 at para. 54. 
179 Swan, "Federalism and the Conflict of Laws: The Curious Position of the Su-

preme Court of Canada," supra note 7 at 948-56. 
180 See, for example , Babcock, supra note 1 75; Allstate, supra note 1 72 at 31 7, n . 2 2. 
181 Tolofson, supra note 1 at para . 57. 
182 Castillo, supra note 79 at para . 50. 
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approach. The Court did not engage this issue, but both its choice 
of law analysis in Tolofson and its rhetoric throughout the Morguard 
era conflict with the .concept of full faith and credit embraced in 
Morguard and Hunt. In American case law, the operation of the Full 
Faith and Credit Clause depends on whether the forum court has 
been asked to enforce a sister state judgment or apply a sister state 
law. In the former situation, the Full Faith and Credit Clause re-

. quires the other states to give the judgment the same effect that it 
would have had in the issuing state, so long as the issuing state had 
sufficient contacts with the dispute to exercise jurisdiction in ac­
cordance with the Due Process Clause and the court that delivered 
the judgment was competent under the law of that state. 183 In con­
trast, where a court is asked to apply the law of another state, it 
must consider the contacts between the dispute and the compet­
ing states to determine the interest that each state has in applying 
its law to the type of issue presented. 184 Although the case law of 
the United States Supreme Court no longer requires the weighing 
of these interests, they must surpass an implicit threshold for the 
law of the interested state to be applied constitutionally to any par­
ticular case. 185 At least for the purposes of choice of law, the Full 
Faith and Credit Clause provides a constituti.onal locus to consider 
competing state interests. It is one site at which the courts can strike 
the balance between deference and assertion among the states and 
thereby determine the degree of legal heterogeneity within the 
American federation. 186 

In contrast, the Court's model of full faith and credit, which 
emerges from the "integrating character" of the Canadian Consti­
tution, does not engage an understanding of provincial interests 
analogous to that of state interests in the American analysis. 187 The 
Court does not enforce the judgment of a court or apply the law of 
a jurisdiction to vindicate that jurisdiction's interests. Rather, it has 
insisted that provincial courts take jurisdiction "not to administer 

183 Fall v. Eastin, 2 15 U.S. l ( l 909). 

184 Allstate, supra note 1 72 at 308. 

185 Carrollv. Lanza, 349 U.S. 408 (1955); Neuadav. Hal~ 440 U.S. 410 at424 ( 1979); 
and Allstate, supra note 172 at 308, n. 10. 

186 See, for example, Allstate, supra note 172 ( compare the reasoning and the con­
clusions of the plurality, concurrence, and dissent, which employed the Due 
Process Clause, the Full Faith and Credit Clause, contacts, and governmental 
interests to varying effect). 

l87 Hunt, supra note 30 at para . 56, citing Mor!fUard, supra note 2 at para. 39. 
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local law, but for the convenience of litigants , with a vi w to re­
;po nding to mo Len mobility and the needs of a world or national 
economi order." 188 In effect, it has defined such convenience 
adhering u·i tly to territorial limits on legi lative competence. De-
pite its bri f refere1 ce in Hunt to a province ' intere in protect­

ino· the property of its re iden ·within the province, the Court 
crenerally has not pre ented provincial interests as valid and dis­
tinct from tho e intere ts embodied in the narrow et of trucntral 
characte1i tic that it has enumerated to define the Canadian fed­
eration.189 Unequipped with a concept of provincial interests, the 
Court's Canadian version of full faith and credit favours deference, 
unification, and the homogenization of Canadian legal diversity. 
Perhap becau e i lacked thi analytical tool, when the Court at­
tempted t addre i ue of extra-provincial legislativ effect in 
Unijitnd, Imperial Tobacco, and Castillo it struggled to articulate a 
oherent and satisfying doctrin . 190 

The Court's engagement with American jurisprudence reveals 
surpri ingly little about the operation of the Canadian approach to 
privat international law. While the Court has invoked ome of th 
mo t ignificant American conflict of laws judgment it has not 
expressly con idered their conceptual or doctrinal underpinning . 
Rather, it has employed unrepresentative samples and de cLiption 
of American jurisprudence to propel its own project of "moderniz­
ing" Canadian private international law. The Court has used Ameri­
can judgments not for their content - whether as a vehicle to 
import foreign law or as a contrast to domestic rules and concepts 
- but as a rhetorical device to reflect upon the models of Canada 
and private international law that it has been crafting since Morguard. 
This "mirroring" method of comparative law may provide an ap­
pearance of cosmopolitanism, legitimacy, and effectiveness to the 
new approach, but it contributes nothing of substance. 

AN INADEQUATE INTERNATIONALIST VISION 

In contrast, the Court's vision of the international order does 
much of the substantive work in its new approach to private inter­
national law. However, this vision is not adequate to perform such 
a charge. As this section demonstrates, its content has long been 

188 Tolofson, supra note 1 at para. 83. 
189 Hunt, supra note 30 at para. 61. See also the discussion later in this a{ticle. 
190 See the discussion later in this article. 
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obscure, and recent cases suggest that it is less distinctive and more 
confusing than previously appeared. The Court's internationalist 
vision seemed to spring fully formed from La ForestJ.'sjudgment 
in Morguard, where he first ventured that the traditional, common 
law rules of private international law were inadequate to address a 
contemporary international order in which "[a]ccommodating the 
flow of wealth, skills and people across state lines has become im­
perative. "191 In a similar vein, he wrote that "the rules of private 
international law are grounded in the need in modern times to 
facilitate the flow of wealth, skills and people across state lines in 
an orderly fashion." 192 These early statements reveal an interesting 
nuance of the Court's position. States, with their territorial juris­
diction at public international law, both generate and must resolve 
the problems posed by inter-state flows of persons, capital, services, 
and goods. 

La ForestJ.'s opinion in Morguard also demonstrated the Court's 
willingness to use words such as "imperative" to convey a sense of 
urgency and present its preferred result - rules of private interna­
tional law that promote smooth cross-border transactions - as being 
the necessary or natural product of historical developments - in 
this case," [m] odern means of travel and communications." 193 From 
the outset of the new approach, the Court has insisted that private 
international law must adapt to the empirical reality of the con-

' temporary international order. 194 The Court has used similar rhet­
oric throughout these ten cases, and this tendency appears related 
to its penchant for structural reasoning. In Morguard, the Court 
also made observations about the contemporary international or­
der without reference to a single case or secondary source. 195 While 
such bold claims may provide some sense of the content of the 
Court's internationalist vision, their more direct effect has been to 
undermine the Court's own suggestions that its new approach is 
driven by concerns unique to the Canadian federation. 

A related argumentative strategy that La Forest]. used in the early 
decisions of the new approach was to establish the need to adapt 
traditional rules to the dictates of the contemporary international 
order before considering their effectiveness on the domestic level. 

191 Morguard, supra note 2 at para. 34. 

l92 Ibid. at para. 31. 

193 Ibid. at para. 33. 

194 Ibid. 

195 See, for example, ibid. at para . 30. 
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In Hunt, he demonstrated the weakne of the common law rules 
for the recognition and enforcement of judgments first by identify­
ina their anachroni ti , and even unfair , erilphasi on sovereignty 
and ind ependenc in the modern era of international commerce. 196 

Only after establishing their inapp ropriateness on the international 
level did he consider their "inutility" within the federation by writ­
in o-that, [i)n any event, l indicated that the traditional rules em­
pl;asizing overeign ty s em to 'fly in the face of the obviou intention 
of the Con titution to create a ingle countr y. "197 La Forest]. fur­
ther entrenched this pattern in Tolofson, even though this case pre­
sented purely domestic facts. He also articulated the rationale for 
this tactic by noting that, although the structural problem of inter­
jurisdictional disputes can arise in a federal system, "it is instructive 
to consider the matter first from an international perspective since 
it is, of course, on the international level that private international 
law emerged." 198 While an international perspective can provide 
traction on these issues, reliance upon such a perspective also may 
privilege considerations unique to the international realm while 
marginalizing distinctive elements of the Canadian fed ral y tern. 

In Tolofson, the Court also addressed the doctrinal and practical 
considerations that motivate this internationalist approach. First, 
it posited that the underlying reality of the international order is 
the territorial limits of domestic law at public international law and 
derived the need for lex loci delicti directly from this principle of 
exclusive territorial jurisdiction. 199 Although its analysis recognized 
some inter-relationship between public international law and the 
"reality" of the international order, the Court insisted that private 
international law accommodate this reality. 200 Subsequent cases have 
further developed the relationship between public and private in­
ternational law.201 

Second, the Court focused expressly on the challenge of main­
taining a global economic order by protecting legal expectations 
and the stability of transactions. 202 It identified the more routine 

195 Hunt , su-pra note 30 at para. 53 . 
197 Ibid. at para. 54 [ emphasis added] [footnotes omitted], citing Morguard, supra 

note 2 at 1099. 

!98 Tola/son, supra note 1 at para. 36 . 
199 Ibid. at paras. 37 and 43. 
200 Ibid. at para. 3 7 . 
201 See text accompanying notes 242-65 in this article. 

2o2 Tola/son, supra note 1 at para. 44 . 
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consider_ations as c~rtainty, ease of a~pli_cation, and ~redictability, 
all ofwh1ch can be tied back to the pnnc1ple of exclusive territorial 
jurisdiction through the notion of "well-grounded legal expecta­
tions," which it defined as having events governed by the law of the 
place where they occurred. 203 Such elaboration renders the circu­
lar relationship between individual expectations, fairness, and order 
more apparent since these expectations, which fairness seeks to 
protect, are defined to promote international order as character­
ized by the Court. Individual expectations are paramount, but they 
amount to nothing more than an indirect affirmation of interna­
tional order. Thus, order, which the Court had also linked to con­
cerns for economic efficiency and regulatory homogeneity, became 
the primary concern of its new approach. 204 

In contrast to this willingness to raise international concerns, 
LeBelJ., writing for the Court in Spar Aerospace, sought to contain 
the implications of the new approach to the domestic sphere. To 
support the conclusion that the real and substantial connection 
test does not apply independently to discipline the assertion of ju­
risdiction by provincial courts over defendants not resident in Can­
ada, he emphasized that both Morguard and Hunt were decided in 
the context of "interprovincial jurisdictional disputes" and insisted 
that their specific findings cannot easily be extended beyond this 
context. 205 More troublesome were statements in subsequent para­
graphs that "federalism was the real concern underlying both deci­
sions" and that the real and substantial connection test "was specially 
crafted to address · the challenges posed by multiple jurisdictions 
within a federation." 206 These assertions demonstrate a failure to 
delve beneath the Court's own rhetoric and consider the patterns 
of reasoning that have generated the new approach to private in­
ternational law. A careful analysis of these cases reveals that, al­
though Morguard, Hunt, and Tolofson involved inter-provincial 
disputes, the impetus for the development of the Canadian ap­
proach was the Court's stylized model of the international realm. 
In Spar Aerospace, the Court obscured these origins by excerpting 
only those portions of the decisions that invoked the structure of 
the Canadian federation and the need to adapt existing rules to its 
unique context. 

203 Ibid. 

204 Jbid."at para. 57. See also text accompanying note 110 in this article. 

205 Spar Aerospace, supra note 43 at para. 51 [emphasis added]. 

206 Ibid. at paras. 53 and 54. 
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In Beals a majority of the Court rejected the parochial implica­
ti n of par Aerospace and acknowledged, at least indirectly, the 
int ernational pedig ree of th e Canadian approach to private inter­
national law. discu ed in the following section, while establish­
ino-its particular vision of th international order, the Court also 
en tren ch d a rninimali t mod el of the Canadian federation that 
empha ized onl y tho e elemen consistent with its internationalist 
vi ion, uch as int er-provincial mobility and the common market, 
and di counted thos e a pects that might jar with such a harmoni­
ou pres entation , uch as ub tantive legal diversity. Thus, in retro-
P t the d claration in Nforguard that " [ t] he considerations 

und dying the rul of comity apply with much greater force be­
t:\i een the units of a fed eral stat e" appears more mundane than 
visionary, as the Court has worked to render the Canadian federa.,. 
tion, at least for the purposes of private international law, little more 
than a concentrated version of the international order. 207 In decid­
ing that the rea oning from the e earl ier inLer-provincial ase was 
'e quall y compelling '. and 'equally applicabl e t the in ternational 
conte , t of Beals uch that Canadian courts should appl y the sam e 
test for the recognition and enforcement of foreign judgments as 
for inter-provincial judgments, the majority essentially reflected this 
internationalist vision back on itself. 208 The Court's moves can be 
traced quite easily. It relied upon a narrow understanding of rea­
sonable expectations that depended on fairness, which, since 
Tolofson, has been defined by reference to a definition of order that 
appears motivated by concern for the certainty and predictability 
of transactions. 209 

In dissent, LeBelJ. emphasized fairness to the defendant but did 
so in a manner that revealed an implicit distrust of foreign legal 
systems. First, he insisted that the real and substantial connection 
test should be modified to acknowledge the additional hardship 
imposed on a defendant required to litigate in a foreign country 
and described it as "[a] test which balances hardship to the defend­
ant (with due regard to the interests of the plaintiff) against the 
factors connecting the action to the forum - including links to 
either party or any other aspect of the action." 210 He identified 

207 Morguard, supra note 2 at para . 35. 
208 Beals, supra note 63 at paras. 25 and 29. 
209 Ibid. at para. 25; and Tolofson, supra note 1 at paras . 44 and 57. See also text 

accompanying notes 108 and 11 o . 
210 Ibid. at paras. 134 and 187. 
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certain burdens associated with defending foreign litigation, such 
as inconvenient travel and the risks posed by an unfamiliar legal 
system, but did not consider empirical evidence of their relevance 
to foreign and domestic litigation. 211 He also failed to explain how 
to distinguish hardship to the defendant from the various factors 
linking the parties and the action to the forum, when enhanced 
connections between the defendant, the subject matter, and the 
foreign jurisdiction would appear to reduce the hardship of for­
eign litigation. 212 Second, LeBel J. noted that, when one party is 
forced to litigate in a foreign jurisdiction, "the parties will not be 
on a level playing field." 213 This metaphor not only implies an ele­
ment of impropriety in international litigation that is not remedied, 
but merely justified, by a bundle of connections between the ac­
tion and the foreign forum, but also suggests that the conditions of 
international litigation are static. However, if Canadia _n courts be­
gin to recognize and enforce foreignjudgments more readily, par­
ties arguably are likely to adapt. Canadians may become more 
informed about the laws and procedures in foreign jurisdictions; 
foreign plaintiffs may become increasingly concerned with the 
Canadian legal system; and legal markets, both domestic and for­
eign, may respond to this new demand by producing more compe­
tent, multilingual, and affordable lawyers capable of representing 
parties effectively in international litigation. 

Finally, LeBelJ. argued, contrary to the majority opinion, that a 
plaintiff seeking to enforce a foreign judgment in Canada should 
bear the burden of proving the fairness of the originating legal 
system. 214 As with much of his dissent, this position seems inconsist­
ent with the understanding of comity that has driven the evolution 
of the Canadian approach to private international law, since it fa­
vours the interests of Canadian defendants in resisting enforcement 
and may undermine international commerce by discouraging for­
eign parties from contracting with Canadians due to the increased 
difficulty and cost of enforcing foreign judgments in Canada. Whereas 
the majority perceived a difference of degree between domestic 
and foreign judgments, LeBel J. presented a difference of kind. 
Foreignjudgments are "another matter altogether" and warrant a 
reversal of the burden of proving the fairness of the originating 

211 Ibid. at paras . 188-90 , citing Morguard, supra note 2 at 1100. 

212 Beals, supra note 63 at paras. 183 and 196. 

213 Ibid. at para. 196. 

214 Ibid. at para. 195. 
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leaal system. 2 15 iewed as a whole, LeBelJ.'s reasoning may encour­
acr individual to remajn uninformed about foreign jurisdictions 
~d to undermine international comity by shielding such hapless 
faio·ants from the enforcement of foreign judgments. 

I~ OCAl where the Court analyzed the legitimate extraterrito­
iial reach of federal copyright legislation, the majority resisted the 
in ularity of LeBel J. dissent in Beals and revealed more of the 
internationali t vi ion that has propelled its new approach. The 
majmity judgment written by Binnie J., relied on a particular con­
ception of the territorial principle that has influenced many of the 
Court' moves dming the de elopment of the new approach be­
cause copyright law, like criminal law, "respects the territorial prin­
ciple' - namely in accordance with practice established under 
international tr atie , each tate has the jurisdiction to regulate 
copyricrhts within it territory. 216 This approach to defining copy­
rightjuri diction requires ad fmition of national territory, which 
the majority derived from the territorial principle that emerged 
from the Court's judgments in Morguard, Tolofson, and even 
Uniju,nd. 2 17 

Motivated by the observation that Canada has a "significant inter­
est in regulating the flow of information in and out of the country," 
the majority rejected the Copyright Board's position that Canada 
could exercise copyright jurisdiction only over originating host serv­
ers physically located in Canada. 218 Unfortunately, the doctrinal 
basis for this rejection remains unclear, as Binnie J. noted that Can­
ada's jurisdiction is not limited to such servers "[a] s a matter of 
international law and practice, as well as the legislative reach of our 
Parliament." 219 Since the majority did not ground its analysis in the 
Canadian Constitution, this reference to Parliament's "legislative 
reach" as a consideration distinct from international law and prac­
tice is confusing. 

The majority began its analysis of Parliament's legislative reach 
by declaring that Parliament, unlike the provincial legislatures, is 
competent to enact laws with extraterritorial effect. 220 This seems 

215 Ibid. at para. 193-95. Compare the majority position (ibid. at para. 60-62). 

2l6 SOCAN, supra note 69 at para. 56. 
217 Ibid. at para. 79. 
218 Ibid. at paras. 52 and 62. 

_219 Ibid. at para. 52. 
220 Ibid. at para. 54. 



...... . 

214 Annuaire canadien de Droit international 2006 

not only to conflict with the Court's decisions in Hunt and Global 
Securities Corp. v. British Columbia (Securities Commission), in which 
the Court found valid a BC regulation that allowed provincial secu­
rities regulators to collaborate with foreign authorities, but also to 
• tep beyond the majority opinion in Unifund , which did not ad­
dress provincial legi lation with international effects. 221 Further, in 
th pre-Nlorguard ca e of Hydro-Quebec v. Churchill Falls (Labrador) 
Corp., th Court recognized expressly that, so long as the pith and 
ub tance of provincial legislation is "in the province," a province 

may enact law that have extraterritorial effects. 222 Without address­
ino· these i sues, Binnie J. cited Tolofson for the assertion that, al­
though Parliament ertjoy uch broad competence, it is presumed 
not to legislate with extraterritorial effect because "[i] n our mod­
ern world of easy travel and with the emergence of a global eco­
nomic order, chaotic situations would often result if the principle 
of territorial jurisdiction were not, at least generally, respected." 223 

Thus, he reinforced the connection drawn in Hunt, Tolofson, and 
Unifund between regulatory uncertainty and economic disorder. 

Such reasoning placed the definition of the territorial principle 
at the center of its analysis, and the majority resolved this issue in 
a confusing manner. Relying on Morguard and Unifund, Binnie J. 
wrote that 

[ t] he applicability of our Copyright Act to communications that have in­
ternational participants will depend on whether there is a sufficient con­
nection between this country and the communication in question for 
Canada to apply its law consistent with "the principl es of order and fair­
ness ... that ensure security of [cross-border] tran ~ tions withjustice." 224 

Applyino- the rea oning from cases involving inter-provincial dis­
putes to the analy is of federal legislative competence, this quota­
tion uggest that de pite the majority's earlier assertion that 
international com.it doe not limit Parliament's legislative compe­
tence,225 the constituent elements of comity - order and fairness 
- somehow govern the applicability of federal legislation to com­
munications with international elements. Some of the confusion 

22 1 See Global Securities, supra note 13. 

222 Churchill Falls, supra note 14 7 at para. 5 2. 

223 SOCAN, supra note 69 at 54, citing Tolofson, supra note 1 at 1051. 

224 Ibid. at para. 57, citing Morguard, supra note 2 at 1097. 

225 Ibid. at para . 55 . 
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·i es rom th term "applicability," which appeared in Hunt and 
:~u ed problems in Unifimcl but it is the Court's tangled use of 
ch se variou con~epts throughout the development of the new 
approach that de erves mo t of the blame. 

The true extent of this problem became most evident when Binnie 
J. combined the territorial principle with the language of the real 
and substantial connection test from Nforguard to determine when 
a communication has a relationship with Canada that is sufficient 
to support the application of Canadian copyright law in accord­
ance with international comity, order, and fairness. 226 Earlier in the 
opinion, Binnie J. cited Libman, which addressed Parliament's ter­
ritorial criminal jurisdiction at international law, for the "relevant 
territorial principle" that .Canadian criminal jurisdiction is limited 
to offences for which a significant portion of the constitutive activi.­
ties took place in Canada. 227 Although he also relied upon Unifund 
as a precedent for this manoeuvre, the majority in Unifund did not 
actually adopt the real and substantial connection test. Instead, it 
employed the more generic "sufficient connection" test. 228 More 
important than any operational distinction between these tests was 
the majority's failure to explain why, if international comity does 
not limit parliamentary legislative competence, it bothered to de­
termine the conditions under which Canadian copyright law can 
apply to international transactions in accordance with both inter­
national comity and the objectives of order and fairness. 

In light of its reliance on the territorial principle, the Court's 
judgment in Libman, and the presumption against extraterritorial 
effect, a plausible interpretation of the majority's analysis in SOCAN 
is that it used the real and substantial connection test, not to justify 
directly the application of Canadian copyright law to international 
transmissions but, rather, to determine when such transmissions 
occur within Canada, such that the application of Canadian law 
coheres with the territorial principle. This interpretation aligns with 
the majority's understanding of international c9mity as the guar­
antor of an international economic order that depends generally 
on territorially confined regulation and resonates with the Court's 
decision in Libman. Just as an offence is seen as occurring in Can­
ada whenever the offence has a real and substantial link to the 
country, an Internet transmission is deemed to occur in Canada 

226 Ibid. at para. 60. 
227 Ibid. at para. 58, citing Libman, supra note 15 at para. 74. 
228 Unifund, supra note 42 at para. 82. 

.. 



216 The Canadian Yearbook of International Law 2006 

when the transmission has a real and substantial connection with 
it. This interpretation also coheres with language used by the ma­
jority - the real and substantial connection only "support[s] the 
application" of the Copyright Act to international transactions in 
adherence with certain considerations 229 

- and the basis for such 
application is its consistency with the territorial principle. Since 
such communications can be seen as occurring within Canada, the 
courts can apply the Copyright Act to them consistent with the de­
mands of international comity and without determining whether 
Parliament intended the act to have extraterritorial effect. Finally, 
this interpretation is bolstered by the fact that the majority never 
considered whether Parliament rebutted the presumption against 
extraterritorial effect. Since all of the relevant transactions would 
either originate or terminate in Canada, they would have a real 
and substantial connection with the country and thus would fall 
within Canada's copyright jurisdiction and avoid the need for extra­
territorial effect. 

However, the majority's earlier assertion that the applicability of 
the Copyright Act to international communications depends on the 
existence of a sufficient connection between Canada and the com­
munication appears to address not the conditions under which a 
communication occurs within the country, such that a court need 
not consider whether Parliament intended extraterritorial effect, 
but, rather, the conditions under which Canadian copyright legis­
lation is capable of being applied legitimately to cross-border com­
munications. 230 Just as in Unifund, the majority's unexplained use 
of "applicability" introduced conceptual complexity. 231 If the Copy­
right Act is applicable only where there is a connection between 
Canada and the communication, such that its application accords 
with international comity and is consistent with order and fairness, 232 

but international comity does not restrict Parliament's legislative 
competence, 233 then the source of this limitation and the manner 
in which it operates remain unknown. Fortunately, the majority's 
reference to Libman illuminates both concerns as well as certain 
other-aspects of the Canadian approach to private international law. 

229 SOCAN, supra note 69 at para. 60. 
23D Ibid. at para. 57. 

231 See text accompanying notes 297-308 in this article . 

232 SOCAN, supra note 69 at para . 60 . 
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Libman involved a fraudul nt stock-selling scheme in which indi­
vidual in Toronto telephoned residents of the United States and 
u d misleading information to persuade them to purchase shares 
in two mining corporation by sending money to either Panama 
or Costa Rica. 23'1 The defendant was charged with fraud and con-
piracy to commit frau~ under ~e Crimi~a~ Co~e.2~

5 ~o~ing _that i~ 
internadonal law the primary bas1s for cnmmal JUnsd1ct1on 1s tern­
corial, the Court held that, for an offence to be subject to the juris­
diction of Canadian courts on a territorial ba is a ignificantportion 
of the events constituting this offence mu t have taken place in 
Canada. 236 Relying on academic commentary rather than case law, 
the Court found that this threshold is met where there is a "real 
and substantial link" between Canada and the offence. 237 The Court 
was not required to elaborate on this test because it found "ample 
links" on which to base criminal jurisdiction over the defendant. 238 

As articulated in Libman, the real and substantial link test is not 
imply an xternal re triction on Parliament' otherwi e unlimited 

power to legislate extraterritorially. or i it an indirect mean of 
redefinino- the meaning of Canadian territory, o as to eliminate 
the need to consider whether Parliament int nded to legi late 
extraterritorially whenever an offence possesses such a link with 
Canada. Rather, it forms a constitutive element of Parliament's leg­
islative competence under public international law. The real and 
substantial link test legitimates the exercise of Parliament's author­
ity on the international level. 

The real and substantial connection test can be understood as 
performing the same function for Canada's copyright jurisdiction. 
It delineates the realm of transactions to which Canada may apply 
its Copyright Act without infringing public international law. Just as 
criminal jurisdiction is ordinarily based on territoriality, " [ c] opyrigh t 
law respects the territorial principle." 239 Just as the real and sub­
stantial link test determined the limits of the territorial principle 
for criminal jurisdiction, the real and substantial connection test 
"reflects the underlying reality of 'the territorial limits oflaw under 
the international legal order' and respect for the legitimate actions 

234 Libman, supra note 15 at paras. 2-5. 
235 Criminal Code, R.S.C. 1970, c. C-34, section 423(1)(d). 
236 Libman, supra note 15 at paras. 11 and 74-

237 Ibid. at para. 7 4. 
238 Ibid. at para. 76. 
239 Libman, supra note 15 at para. 11; and SOCAN, supra note 69 at para. 56. 
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of other states inherent in the principle of comity."240 And, just as 
the outer limits of the real and substantial link test, which operate as 
a proxy for teni.torial criminal jurisdiction, "may ... be coterrninou 
with the requirements of international comity," a r al and ub tan­
ti.al conne tion ensures that th CD'pyright Act applies in ace rdanc 
with international comity and the objectives of order and fairne _241 

Before examining the concepts at pla in Libman in greater d -
tail, it is useful to note that the style of rea oning employed by the 
Court in this case is very similar to that adopted in both Morguard 
and Tolofson. La Forest J. wrote all three decisions, and, although 
they address different i sue , they share certain general character­
istics. For example, La Forest]. began each analy is with a discus­
sion of hi torical approaches in England and Canada to the i ue 
pre ented , whether the gi t of the offence for riminal juri diction, 
the physical presence in the originatingjuri diction for the r og­
nition and enforcement of the foreign judgments, or the double 
actionability rule for choice of law.242 Then, he identified empiri­
cal conditions that rendered uch traditional approaches inad­
equate, such as techno logical innovations that facilitat n w forms 
of cross-border crime or the emergence of a global economic or­
der dep ndent on smooth flow of good , capital and per ons. 243 

Finally, he identified th need to change the traditional approach 
and employed a imilar vehicle in each case - a nexu est ba ed 
on link or connection and an evolving notion of internati nal 
comity. 244 The presence of this pattern in a publi international 
law decision that preceded the Court's judgment in Nlorguard b 
five year upports the argument that the Canadian approach to 
private international law· derives much of its content from a par­
ticular vi ion of the intemationaJ sy tern. 

The Court's reasons in Libman, read together with these other cases, 
reveal important components of thl vi ion. Fir t, the international 
system is composed of self-interested territorial states under public 

240 Libman, supra note 15 at para. 74; and SOCAN, supra note 69 at para. 60, citing 
Tolofson, supra note 1 at para. 37. 

24! Libman, supra note 15 at para. 76; and SOCAN, supra note 69 at para. 60. 

242 Libman, supra note 15 at paras. 2 3-33; Morguard, supra note 2 at paras. 1 2-20; 
and Tolofson, supra note 1 at paras. 24-29. 

243 Libman, supra note 15 at paras. 37, 63, and 77; Morguard, supra note 2 at paras. 
34-35; and Tolofson, supra note 1 at para. 40. 

244 Libman, supra note 15 at para. 74; Morguard, supra note 2 at para. 45-47; and 
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international law. Second, technological and economic changes can 
create new challenges and threats for these discrete units. Third, 
such external pressures cause a convergence of national values and 
interests. Finally, enlightened self-interest enables territorial states 
to coordinate and cooperate in addressing such novel conditions. 
Although not as thorough as the model of internationalism pre­
sented by Robert Wai, this description hews more closely to the 
Court's own language and reasoning, thus reducing the risk of con­
ceptual contamination from the author's own views.245 

This rough sketch reveals three a umptions essential to the 
Court's model of the international realm. First, as suggested ear­
lier, the Court views international law as distinct from empirical 
reality. It generally does not envision a mutually constitutive rela­
tionship between material developments and international legal 
doctrine. 246 Second, the Court assumes that territorial states have 
the ability to coordinate and cooperate with one another, despite 
unequal financial resources and institutional capacity. Finally, the 
Court presumes that self-interest under contemporary conditions 
will produce a particular form of cooperation characterized by ac­
tion within each state's legitimate sphere of domestic activity and 
deference beyond it. As La Forest]. wrote in Libman," [i] n a shrink­
ing world, we are all our brothers' keepers." 247 Such benign unilat­
eralism relies upon a set of background norms and entitlements 
that enable the Court to distinguish between legitimate action and 
wrongful interference. 

The similarities between Libman, Morguard, and SOCAN might 
tempt observers to conclude that the Court has come full circle in 
developing the Canadian approach to private international law. 
Others may perceive the Court as caught in a downward spiral, 
tumbling from the clarity of its early judgments through the confu­
sion of more recent decisions. However, a close analysis of the 
Court's texts suggests that both metaphors are inapt. The majority 
judgment in SOCAN is more usefully and evocatively described as 
just one step further into the hall of mirrors that the Court has 
been exploring since Morguard. Any glimpse of a promising con­
cept is fleeting; each interpretation recedes into another; and, 
upon closer analysis, the entire endeavour appears founded upon 
a reflection of a reflection. 

245 See text accompanying notes 8...,.12 in this article. 
246 See text accompanying notes 199-201 in this article. 
247 L "b z man, supra note 15 at para. 78. 
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Binnie J. inspired this complaint by writing that the real and sub­
stantial connection test "reflects the underlying reality of 'the terri­
torial limits oflaw under the international legal order' and respect 
for the legitimate actions of other states inherent in the principle 
of international comity." 248 A mechanical approach to this com­
ment best separates the two strands of his logic. In his first line of 
reasoning, the international legal order, by which he meant public 
international law, determines the territorial limits of law, which, in 
turn, generates the real and substantial connection test. 249 Accord­
ing to the second line, respect for the legitimate actions of other 
states motivates the principle of international comity, which also 
projects the real and substantial connection test. Thus, the territo­
rial principle and international comity together give rise to the real 
and substantial connection test. However, on closer consideration, 
the two concepts do not make distinct contributions. Rather, a more 
accurate description of the real and substantial connection test is 
that it delineates the territorial boundary between a state's jurisdic­
tion - actions within which are considered legitimate - and the 
realm of activity in which the requirements of international comity 
somehow discipline state action. Unpacked, Binnie J. 's description 
of the test reveals the interdependence of these three concepts. 
The territorial principle and international comity generate the real 
and substantial connection test,just as the real and substantial con­
nection test produces them. 

The weakness of the majority's understanding can be further clari­
fied by scrutinizing Binnie J. 's claim that "respect for the legitimate 
actions of other states" is inherent in the principle of international 
comity. 250 International comity does not require deference to all 
actions taken by other states but only for those actions taken legiti­
mately. However, some set of norms independent from the con­
cept of comity must provide the criteria necessary to distinguish 
legitimate actions from illegitimate ones. In Morguard, where the 
Court identified international comity as "the informing principle 
of private international law," it posited order and fairness as the 

248 SOCAN, supra note 69 at para. 60, citing Tolofson, supra note 1 at 1049. 
249 In the paragraph of Tolofson from which Binnie]. excerpted, La Forest]. wrote: 

"On the international plane, the relevant underlying reality is the territorial 
limits of law under the internatiqnal legal order. The underlying postulate of 
public international law is that generally each state has jurisdiction to make 
and apply law within its territorial limit." Tolofson, supra note 1 at para. 37. 

250 SOCAN, supra note 69 at para. 60 [emphasis added]. 



Canadian Approach to Private International Law 221 

011 jderation that provide th positive content of comity. 251 In 
Tolojson, the Court a serted the pre-eminence of order. 252 In Unifund, 
Binnie J. reintroduc d a concern, first raised in Hunt, that regula­
tor}' o erlap ma di rupt conomic efficiency, and, in SOCAN, he 
expre Jy linked the common law presumption against extraterri­
torial effect to preventing the "chaotic situations" that would result 
from failure o re pect the territorial limits on legislative jurisdic­
tion.253 The Court' concern for international comity is ultimately 
reduced, through its understanding of order as avoiding regulatory 
uncertainty, to an empha i on adhering to the territorial principle. 
Fairness, which is now the subordinate principle of international. 
comity, adds nothing to this analysis becau e the urt has depri ed 
it of independent substance by defining it a re pect for well­
grounded legal expectations which, in turn, are deemed to consist 
of the expectation that tates will adhere to the territorial princi­
ple. 254 Both strands of the majority's reasoning in SOCAN can be 
understood as relying on this "underlying postulate of public inter­
national law. "255 

Importantly, this pattern of reasoning also appears in Libman. In 
this case, La Forest]. noted that English courts developed the terri­
torial principle in criminal law in response to two practical consid­
erations: "[F] irst, that a country has generally little direct concern 
for the actions of malefactors abroad; and secondly, that other states 
may legitimately take umbrage if a country attempts to regulate 
matters taking place wholly or substantially within their territo­
ries. "256 Similarly, in determining whether a transaction falls within 
Canadian territory for purposes of criminal jurisdiction, the Court 
must "take into account all relevant facts that take place in Canada 
that may legitimately give this country an interest in prosecuting 
the offence." 257 The legitimacy to which the Court refers in both 
quotations is the legitimacy provided by adherence to the territo­
rial principle under public international law. In turn, the "limits of 

251 Morguard, supra note 2 at paras. 29, 32, and 35. 
252 Tolofson, supra note 1 at para. 57. 
253 Unifund, supra note 42 at para. 7 1; and SOCAN, su,pr-a note 69 at para. 54, citing 

Tolofson, supra note 1 at para. 44. 
254 See, for example, Tolofson, supra note 1 at para. 44. See also text accompanying 
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255 Tolofson, supra note 1 at para. 3 7. 
256 Libman, supra note 15 at para. 65. 
257 Ibid. at para. 71. 
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territoriality" are defined by the real and substantial link test, the 
outer limits of which "may ... be coterminous with the requirements 
of international comity." 258 In addition, both the territorial princi­
ple and "the notion of comity" have evolved in response to exter­
nal pressures, such as a new means of communication. 259 At this 
early stage, the Court's language was more cautious and its analysis 
was not yet burdened with the concepts of order, fairness, and effi­
ciency, but its discussion of the legitimate interests of other states 
implicated the same set of interlocking relationships that appear 
in the new approach to private international law. 

Such parallels do not necessarily bode well for the new approach, 
for the relationship between the territorial principle and private 
international law is not as solid as the Court might hope. Accord­
ing to the Court, the territorial limit of law is the underlying postu­
late of public international law. However, the _existence of public 
international law is the necessary condition for the legitimacy of 
the territorial principle. For territorial states to exist legitimately, 
some set of norms also must exist to legitimate them. Neither can 
be said to exist without the other - the territorial limits to state 
jurisdiction at international law generate new threats to territorial 
states, which require adaptation of the territorial principle, which, 
in turn, generates new threats, and so on. While the exact dimen­
sions of states' territorial jurisdiction may vary with subject matter 
and time, this conceptual connection between territorial states and 
public international law does not. The system of territorial states 
requires a normative system to legitimize it, and this normative sys­
tem would not exist without the system of territorial states. 

The illusory nature of its conceptual foundation is not the only 
problem facing the majority's analysis in SOCAN and the Canadian 
approach more generally. The surreptitious manner in which the 
Court has entrenched the theoretical apparatus of public interna­
tional law within its model of private international law suggests that 
its decisions since Morguard have not been establishing a truly novel 
approach to the latter. Rather, these cases have begun to obscure 
the boundaries between the two bodies of law, which has facilitated 
the colonization of private international law by the concepts and 
concerns of its public counterpart. Similarly, as discussed in the 
following section, the majority's decision in Unifund evidences blur­
ring between public international law and Canadian constitutional 

258 Ibid. at para. 76. 

259 Ibid . at para . 77. 
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hn . The opacity of the new approach has allowed these problems 
to levelop largel unnoticed and may have made them difficult to 
re olve ab nt significant changes to both Canadian private inter­
national law and anadian federalism. 

Ui ortunately, LeBel J. 's concurrence in SOCAN cannot help to 
address uch matter , ince he continued to claim that the real 
and sub tantial connection test has no application to international 
is ue as it wa de eloped in the inter-provincial context. 260 His 
in isten e on the <lorn stic provenance of the real and substantial 
connection t t may have carried the day in Spar Aerospace, but it is 
incon istent with the majority decisions in both Beals and SOCAN 
LeBel J. acknowledged that the Court applied the te t to the en­
forcement of foreign judgments in Beal5, but be argued that "it is 
not a principle oflegislative jurisdiction· it applies only to courts. "261 

Not only is this statement contrary to the holding of the majority 
in Unifuncl, but it also conflicts with the di tum from Hunt that 
order and fairness are constitutional imperatives that apply to the 
provincial legislatures as well as th courts. 262 LeBel J. s concur­
rence provided no traction on the interaction b tween the new 
approach to private international law and the traditional rules f 
public international law becau e he denied the very possibility of 
their inter ection . 

The opinions in Imperial Tobacco and Castillo have shown the im­
portance of gaining uch traction inc the Court's under tanding 
of public international law increasingly influence the evolution of 
the Canadian federal system. For example when the unanimous 
Court in Imperial Tobacco identified the second purpose of the terri­
torial limitations on provincial legislative competence contained 
in section 92 of the Constitution Act, I867, as being "to ensure that 
provincial legislation ... pays respect to 'the sovereignty of the other 
provinces within their respective legislative spheres,"' it echoed not 
only Unifund, to which it cited, but also SOCAN, where Binnie J. 
asserted that international comity entails "respect for the legitimate 
actions of other states." 263 The use of such similar language and 
the circular reasoning of respecting respective spheres suggests that 
similar considerations apply to inter-provincial legislative overlaps 

260 SOCAN, supra note 69 at para. 135. 
261 Ibid. at para . 147 . 
262 Hunt, supra note 30 at para. 56. 
263 Imperial Tobacco, supra note 42 at para. 36, citing Unifund, supra note 42 at para. 

51; and SOCAN, supra note 69 at para. 60. 
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and international legislative overlaps, but does not explain the 
origin or effect of these considerations. Concurring in Castillo, 
Bastarache J. went further by invoking "the territorial principle that 
organizes the international legal order and federalism in Canada." 264 

According to him, the principle that the majority in Unifund de­
scribed as "developed in the context not of provinces but of sover­
eign states" now may provide the logic for Canada's federal 
structure. 265 The Court's model of the international system no 
longer merely influences the trajectory of the Canadian approach 
to private international law - it can increasingly be found _at the 
heart of Canadian federalism. 

AN INSUFFICIENT MODEL OF THE CANADIAN FEDERAL SYSTEM 

Although clarifying its internationalist vision should remain a 
priority for the Court, the fourth flaw of the Canadian approach to 
private international law requires its immediate attention. The crea­
tion of a skeletal model of the Canadian federation raises concerns 
not only for the Court's method - its willingness to elide those 
details inconsistent with its abstract ideas - but also for the rigid 
legal landscape promised by much of the Court's rhetoric. Emerg­
ing from the structural analysis employed in Morguard, this model 
consists of only those elements of the federal system that align with 
the Court's particular vision of the international order. While it 
may appear to bolster the Court's analysis, in fact it introduces sys­
temic weaknesses into the new approach that have since spread to 
other areas of law. 

As described earlier, the Court in Morguard introduced its model 
of the Canadian federal system only after making its international­
ist argument. It claimed that the traditional rules for the recogni­
tion and enforcement of foreign judgments, which emphasized 
sovereignty and comity, should never have been imported to gov­
ern the inter-prpvincial enforcement of judgments, because the struc­
ture of the Canadian Constitution implies an intention to create a 
_single country. It also insisted that the considerations influencing 
the enfo rc ement of for ign judgm nts apply with much gre ater 
force among the provin c than among independent state .266 

The Court derived this "obvious intention" of the Constitution by 

264 Castillo, supra note 79 at para. 27 [emphasis added] . 

265 Unifund, supra note 42 at para. 60. 

266 Morguard, supra note 2 at paras. 34-36. 
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1
. a ino- a narrow selection of its elements: the right to inter-c,u 0 

rovincial mobilit y under ection 6 of the Canadian Charter of Rights 
~ndFreecloms,267 the elimination of barriers to inter-provincial trade 
b 

I 
ection 12 1 f the Constitution Act, I 867, exclusive federal au­

thori ty over trade and commerce under section 91 (2) of the Con-
titution Act, I 67, the peac order and good government clause, 

and the unified structure of the Canadian judicial system. 268 For 
o-ood mea ur La Fore t J. al o cited certain "sub-constitutional 
i1Ctors, uch a a uniform code of legal ethics and the rise of inter­
provincial Jaw firm .269 nfortunately, the Court failed to engage 
tho e aspect of the Car adian Constitution that support a contrary 
interpretation, such as the various heads of exclusive provincial 
authority under section 92 of the Constitution Act, r867, the pro­
visions relating to education under section 93, and various "sub­
constitutional factors" such as first ministers' conferences and the 
remaining practical burdens to inter-provincial professional mo­
bility. The Court's emphasis on those elements of the Constitution 
that align with its model of an integrating world economy suggests 
that, although La Forest]. wrote of the importance of forcing pri­
vate international law to "conform to the federal structure of the 
Constitution," the Court, in fact, was adapting its understanding of 
the federal structure to its model of the international order and 
private international law. 270 

Just as Hunt constitutionally entr_enched the holding from Mor­
guard and sharpened the Court's internationalist vision, it also reit­
erated the Court's structural analysis of the federation by excerpting 
the entire passage concerning the Constitution's "obvious inten­
tion" to create a single country and enumerating the same list of 
factors. 271 However, despite enjoying a second opportunity, the 
Court failed to address the question begged by this assertion: pre­
cisely what does a single country entail? 

The Court in Hunt also reinforced the relevance of the phrase 
"full faith and credit" for the Canadian approach to private inter­
national law by citing Morguard for the assertion that the structure 
of the Canadian federation possesses an integrating character that 

267 Constitution Act, r982, being Schedule B to the Canada Act r982 (U.K.), 1982, c. 
1 1, section 6. 

268 Morguard, supra note 2 at paras. 36-37. 
269 Ibid. 

270 Ibid. at para. 39. 
271 Hunt, supra note 30 at para. 54, citing Morguard, supra note 2 at para. 36. 
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demands full faith and credit for the judgments of other prov­
inces. 272 As the Court did not articulate a full faith and credit analy­
sis, the Canadian doctrine, unlike its American counterpart, may 
operate as a mere rhetorical flourish. However, the Court did iden­
tify certain aspects of the relationship between the constitutional 
imperatives of order and fairness and provincial legislative powers. 
Whereas a provincial legislature cannot "override" the requirement 
of full faith and credit inherent in the structure of the Constitution 
- for example, by enacting a law precluding the recognition and 
enforcement of a judgment issued by a province with proper juris­
diction - order and fairness would not prevent it from passing 
legislation that has "some effect" on litigation in other provinces. 
The Court did not state that order and fairness merely reaffirm the 
established limitations on provincial legislative authority under sec­
tion 92. It left open the possibility that order and fairness, as inde­
pendent constitutional imperatives arising directly from the 
structure of the Constitution, may impose additional restrictions 
on provincial legislative competence. 

In addition to its basic structural analysis, the Court in Hunt per­
formed certain other influential manoeuvres. First, the Court found 
that the challenged Quebec statute was constitutionally inapplic­
able to other provinces, without identifying the doctrinal basis for 
this conclusion and while suggesting that the act also was ultra vires 
Quebec. It openly rejected two of the proffered bases for the act 
and, although it identified section 92 ( 13) as "the most promising 
constitutional basis for the Act," refrained from deciding expressly 
whether the act was a valid exercise of Quebec's power over prop­
erty and civil rights in the province. 273 Nonetheless, La Forest]. 
wrote of the act near the end of the decision that " [ t] he essential 
effect then, and indeed the barely shielded intent, is to impede the 
substantive rights of litigants elsewhere," 274 which implies that the 
Court did find the act ultra vires Quebec. However, in the same 
paragraph, the Court criticized the act's inhibiting effects on litiga­
tion in other provinces as being contrary to the constitutional im­
peratives of order and fairness: "The resultant higher transactional 
costs for interprovincial transactions constitute an infringement on 
the unity and efficiency of the Canadian marketplace, as well as 

272 Ibid. at para . 56. 

273 Ibid. at paras. 4 7-50. 

274 Ibid. at para. 65. 
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unfairne to th citizen. "275 After invoking these concerns, rather 
than triking down the Quebec tatute, the Court read it down: a 
remedial t chnique familiar from cases involving Charter rights and 
fed ral-provincial legi lati conflicts. 276 This decision obscured any 
na cent di tinction between the validity of a provincial statute -
an analysi that the Court failed to complete - and its applicability 
_ an analy: is that it failed to explain - while connecting the con­
e pts of app licability, extra- erritorial legislative effect, and efficiency 
in a manner that has informed recent decisions. 

econd, the Court ngaged in an extended discussion of the 
Canadi~n judicial system tha reinforced the basic elements of the 
Cour ' mode1 of the Canadian federal system. Motivated by doctri­
nal and practical concerns, the Court found that provincial superior 
courts have the power to determine the constitutionality of another 
juri diction 's 1 gislation. 277 It bolstered this finding with the 
conclu ory assertion that , in uch cases, both jurisdictions "are part 
of the same Canadian federation and governed by the same Con­
stitution" and that their authority and respon ibility stem from their 
inherent jurisdiction to enforce the Constitution. 278 As for itself, 
the Court found that, as a general court of appeal for Canada, it 
sits atop thi y tern and exerci es a "uni:fyingjurisdiction" over the 
provincial courts. 279 The Court can resolve inconsistent decisions 
of provincial uperior courts with reo-ard to the con titutionality of 
legi lation , whether domestic or foreign take judicial notice of th 
laws in each province, rather than wait for i ues of con titutional­
ity to arise , and determine the proper interpretation of a provin­
cial law, in ddition to its constitutionality. 280 In addition, as discussed 
earlier, the Cour t' implicit privilege of a national polity, both rep­
resented and perpetuated by the entire judicial system, is difficult, 
if not impossible, to reconcile with a workable notion of full faith 
and credit. 281 

275 Ibid. [citations omitted] . 
276 See, for example, R. v. Butler [1992] 1 S.C.R. 452; and MacKay v. R [1965] 

S.C.R. 798 [MacKay] . 
277 Hunt, supra note 30 at paras. 26-29. 
278 Ibid. at paras. 32 and 36. 
279 Ibid. at para. 46; and Constitution Act, r867 (U.K), 30 & 31 Victoria, c. 3 at s. 

101. 

280 H unt, supra note 30 at paras. 42, 45, and 46. See also Walker, sufrra note 7 at 
85-87. 

281 Ibid. See also discussion later in this article. 
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In Tolofson, the Court paid much more attention to its interna­
tionalist vision than its federal model. Although the Court insisted 
that the approach it prescribed for the international realm had to 
adapt to constitutional imperatives and other structural elements 
of the Canadian federation, the only distinct feature it identified 
was the "superintending role" of the Court itself. 282 The Court pre­
sented the federal system not as an independent pillar on which 
the new approach rests but as a secondary consideration that 
strengthens conclusions drawn immediately from its international­
ist vision. 283 By repeatedly ignoring those aspects of the Canadian 
federation that do not fit within this simple model of a unified 
single market, the Court established a shallow understanding of 
the Canadian Constitution that, at least for purposes of private in­
ternational law, merely reflects the Court's vision of the interna­
tional order. 

The Court's emphasis on legal uniformity resonated throughout 
its decision in Tolofson. In its brief discussion of "Federal Problems," 
the Court cited the High Court of Australia for the proposition 
that it is "manifestly absurd" that the same facts could give rise to 
different results solely due to the forum in which the claim is 
brought. 284 The Court then asserted that " [ t] he nature of our con­
stitutional arrangements - a single country with different prov­
inces exercising territorial legislative jurisdiction -would ... support 
a rule that is certain and that ensures that an act committed in one 
part of this country will be given the same effect throughout the 
country. This militates strongly in favour of the lex loci delicti rule. "285 

v\lhile this aspect of Canada's federal structure is consistent with 
the uniform application of the lex loci delicti rule, the Court over­
stated its case. The United States is another country whose con­
stituent states exercise territorial legislative jurisdiction. However, 
these states do not uniformly employ the lex loci delicti rule to deter­
mine the applicable law in tort cases. 286 This nece ary characteris­
tic of a federal system - multiple domestic jurisdictions - does 
not militate in favour of any particular choice of law rule. Rather, 

282 Tolofson, supra note 1 at para. 38 . 

283 Ibid . at para. 51. 

284 Ibid. at para. 68, citing Wilson and GaudronlJ. in Breavington v. Godleman ( 1988), 
80 A.L.R. 362 (H.C.) at 379. 

285 Ibid. at para. 70. 
286 See, for example , Allstate, supra note 172; and Babcock, supra note 175. 
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tl o~irt' emphasis on the international order and the avoidance 
~ forum hopping dictated its tructural analysis of this issue. 

0 
Tolofi on provides further evid nee that the Court's particular 

11 
lerstanding of order and fairness has entrenched an orienta­

~on in th new approach that i implicitly hostile to legal diversity 
•n Canada. In dismissing the governmental interest approach to 
~hoice of la'iN, the Court charact rized sharp substantive legal dif­
ferences betw en jurisdiction as '"public policy' problems" but 
a ured reader that such problems tend to disappear over time, 
particularly among province_ .2 7 Thi~ remarkable claim_ implies -that 
che evolution of law, both 111ternat10nal and domest.Ic, tends to­
wards uniformity or at least harmony. AB evidence for this sweeping 
statement, the Court cited the repeal of the Saskatchewan guest 
passenger statute, the amendment of the Saskatchewan statute of 
limitations, and the similarities between provincial insurance 
schemes. 288 AB the Court did not rely on judicial precedent, con­
sider any other area oflaw, or cite any secondary historical or philo-
ophical ources, thi tatement is better interpreted as being 

pre criptiv rather than de criptive. 
In a bri f departure from thi homogenizing, internationalist 

trend, the unanimous Court in Spar Aerospace emphasized the do­
mestic provenance of the Canadian approach to private interna­
tional law. In addition to insisting that the findings of Morguard 
and Hunt could not easily be extended beyond the context of inter­
provincial jurisdictional disputes, LeBel J. wrote that "federalism 
was the real concern underlying both decisions" and that the real 
and substantial connection test "was specially crafted to address 
the challenges posed by multiple jurisdictions within a federa­
tion."289 However, the latter assertions not only appear inconsist­
ent with subsequent decisions, such as Beals and SOCAN, they also 
seem disingenuous since the Court ignored large portions of 
Morguard and Hunt. Although he wrote for the entire Court in Spar 
Aerospace, Le Bel J. 's interpretation of the ·new approach has proven 
untenable in later cases and has not won the continued support of 
the other justices. Nonetheless, he appears to have influenced sub­
sequent decisions in at least one respect - by encouraging a revi­
sionist approach to precedent. 

287 Tolofson, supra note 1 at pa:ras. 57-58. 
288 Ibid. 
289 Spar Aerospace; supra note 43 at paras. 51, 53, and 54 [emphasis added] . 
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The majority in Unifund demon trated this influen ce, bot h by 
adopti ng a novel te t fo r th e applic ability of p rovincia l legi lation 
and by the manner in which it did so. In their 2003 article "A New 
Approach to Extraterritoriality: Unifund Assurance Co. v. I.C.B.C.," 
Elizabeth Edinger and Vaughan Black examine certain problems 
presented by the majority's innovations. 290 However, by analyzing 
Unifund largely in isolation from the other cases that form the new 
approach, they fail to identify the extent of the threats posed by 
this judgment, which introduced yet another indeterminate nexus 
test while raising concerns over the remedies and analytical strate­
gies employed by the justices. , 

To establish the sufficient connection test for the extraterritorial 
applicability of provincial legislation, the majority identified the 
beginning of section 92 of the Constitution Act, I 8 6 7, as the textual 
basis for the test, organized its analysis around four somewhat 
abstract "propositions," and asserted, in circular fashion, that a ter­
ritorial restriction on provincial legislative competence is funda­
mental to Canadian federalism because the latter requires mutual 
respect among the provinces for their respective sovereignties. 291 

While perhaps rhetorically appealing, such broad claims mask the 
practical and doctrinal problems presented by the majority's in­
novation. In particular, the majority did not distinguish between pro­
vincial legislative competence, which determines whether a province's 
legislation can apply to a case, and choice of law analysis, which 
determines whether a province's legislation does apply. Further, it 
did not examine the relationship between the real and substantial 
connection test and the sufficient connection test, save to imply 
that the latter generally requires a more robust connection between 
the enacting province, the subject matter of the legislation, and 
the out-of-province party. 292 Finally, the majority declined to en­
gage in a general discussion of order and fairness on the grounds 
that to do so would be unwise in a case presenting this specific 
issue. 293 Unfortunately, not only would this argument preclude a 
broader analysis in every case, but such an analysis could have greatly 
enhanced this opaque, yet important, decision. 

As Edinger and Black observe, the sufficient connection test 
operates as a new constitutional restriction on the applicability of 

290 Edinger and Black, supra note 7. 

291 Unifund, supra note 42 at paras. 51-56 . 

292 Ibid. at paras. 58 and 80. 

293 Ibid. at para. 81. 
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provincial legislation, in addition to the orthodox pith and sub­
stance test for the validity of such legislation . 294 The y also note that 
it may further limit the x tratenitoria l scope of provincial powers 
and recognize that the majo1ity 's undisciplined analysis exposes 
the pith and ub tance test to the increasingl y radical Morguard ap­
proach. 295 However, a their article largely concerns doctrinal dam­
age conu -ol, they do not engage the deeper conceptual confusion 
evinced and entrenched by the majority's use of applicability, which 
is a term familiar 'from decisions involving federal-provincial legis­
lative conflicts, but which has not featured regularly in the new 
approach to private international law.296 

As in Hunt, the majority in Unifimd employed 'applicability with­
out carefully and consistently distinguishing it from validity. For 
example, by summari zing ICBC s applicability argument as as er t­
ing that "the Ontario Act must be confined to its proper con titu ­
tional ph ere , and its reach cannot alidly be extend ed to an 
out-of-province insurer to govern the outcome of the pr esent dis­
pute, "297 the majority used the concept of validity to explain appli­
cability. It further obscured any emergent differences between these 
concepts by characterizing the issue in another set of cases as 
whether, in light of the subject matter of the challenged legisla­
tion, the relationship between the enacting jurisdiction and the 
out-of-provirice entity "was 'sufficient' to support the validity or ap­
plicability of the legislation in que tion." 298 In a further attempt to 
imbu e applicability with an indep endent conceptual foundation, 
the majority emphasized that order in the federation would be 
undermined if each province attempted to regulate the financial 
implications of this car crash that '"such competing exercises' of 
regulatory regimes 'must be avoided'" because "[t]he cost of such 
regulatory uncertainties unde_rmines economic efficiency." 299 Al­
though these references to validity, applicability, and efficiency are 
reminiscent of Hunt, they resonate even more strongly with a pre­
Morguard decision that approached similar issues from a different 
perspective. 

294 Edinger and Black, supra note 7 at 176. , 
295 Ibid . at 176-78. 
296 See text accompanying notes 108 and 273-76 in this article . 
297 Unifund, supra note 42 at para. 67. 
298 Ibid . at para. 65 [emphasis added]. 
299 Ibid . at para. 71. 
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Nineteen years before Unifund, a unanimous Court in Churchill 
Falls identified a territorial limitation on provincial legislative com­
petence in the opening words of section 92 and in the particular 
heads of power implicated in this case. ~he reference question 
concerned whether the challenged legislation was intra vires the 
Newfoundland legislature, and the Court resolved the issue by adapt­
ing to the analysis of overlapping provincial legislation the ortho­
dox test for determining whether an act of Parliament or a provincial 
legislature encroaches on a head of power reserved to the other 
order of government - the pith and substance test. In accepting 
the legitimacy of incidental extra-provincial effects, the Court re­
jected the view, which it attributed to Viscount Haldane's judgment 
in Royal Bank of Canada v. The King, that "any provincial enactment 
not wholly confined to the Province would on that account be ultra 
vires."300 Since the dispute giving rise to Churchill Falls involved a 
federally incorporated company, the Court also engaged the doc­
trine ofinter-:iurisdictional immunity, which, inter alia, protects such 
companies against even the incidental effects of provincial laws that 
affect matters that are an essential part of their very management 
and operation. 301 It cited Peter Hogg's constitutional law treatise 
for the proposition that inter-:iurisdictional immunity constituted 
the sole exception to the general application of intra vires provin­
cial laws.302 The standard justifications for inter-:iurisdictional im­
munity stem not from the words of section 92 but from a desire to 
protect parliamentary legislative objectives against the uncertainty 
and inefficiencies resulting from overlapping regulatory regimes 
- a rationale familiar from Unifund's discussion of applicability. 303 

300 Ibid . at para. 51. Royal Bank of Canada v. The King, [1913] A.C. 283 [RoyalBank]. 

301 Commission de la Sante et de la Securite du Travail v. Bell Canada, [1988] 1 S.C.R. 
749 at paras. 28, 199, and 313 [Bell #2]. 

302 Churchill Falls, supra note 147 at para. 35. Apart from federally incorporated 
companies, the Court has invoked inter:iurisdictional immunity to protect fed­
eral authority over matters as widely varied as federal works and undertakings, 
federal elections, "Indians and lands reserved for the Indians," and has suggested, 
but not yet held, that it may shield all exclusive federal powers. See, for example, 
Commission du Salaire Minimum v. Bell Telephone Co. of Canada, [1966] S.C.R. 767 
at paras. 19 and 36; McKay, supra note 276 at paras. 20-25; Cardinal v. Attorney­
General of Alberta, [1974] S.C.R. 695; Kruger and Manuel v. R, [1978] 1 S.C.R. 
104; Ordon Estate v. Grail, [1998] 3 S.C.R. 437 at para. 81; and Paul v. British 
Columbia (Forest Appeals Commission), [2003] 2 S.C.R. 585 at para. 15 

303 See, for example, Bell #2, supra note 301 at paras. 310-35, and text accompany­
ing note 299 in this article. 



Canadian Approach to Private International Law 233 

De pit these imilarities, the majority in Unifund did not even 
mention inte1--:juri dictional immunity and discussed Churchill Falls 
onl as the ca e that approved the venerable decision of Ladore v. 

304 Bennett. 
Bowe er frustrating uch omis ions are consistent with the revi-

ionist approach to pre edent di played in Spar Aerospace and per­
petuated by the majority in Unifund. In Churchill Falls, the Court 
reject d Royal B~mk's emphasi on physical presence, b~t it_ did so 
expressly by tatmg that, for Royal Bank to have any contmmng au­
thority, it mu be read as containing "at least an implied finding 
that the pith and ub tance of the Act in question was in relation to 
extra-provincial rights ."305 In direct contrast, Binnie J. wrote that 
the problem in Royal Bank was not physical presence as such, but 

that there was an in ufficient connection" between Alberta, as the 
enacting jurisdiction, the out-of-province bondholders, and their 
money, which was deposited in the bank's head office in Quebec. 306 

However, rather than openly address the interpretation adopted in 
Churchill Falls, he simply recharacterized the holding of Royal Bank 
to cohere with the Court's current preference for nexus tests. The 
majority's sole reference to Churchill Falls only exacerbated this 
inconsistency by again ignoring the pith and substance test and 
stating that Ladore involved a connection between the enacting 
province and the subject of the legi lation ufficient to upport 
the application of the latter. 307 Further, the majority' deci ion not 
to engage the doctrine of inter-:iurisdictional immunity s ems apt 
in light of the Court's decision in Friends of the Oldman River Society 
v. Canada (Minister of Transport), which held that no doctrine of 
inter-:iurisdictional immunity protects provincial works or under­
takings from otherwise valid federal regulations. 308 Although plau­
sible, the majority did not seek to distinguish its use of the 
operational aspect of this doctrine - applicability - to insulate 
provincial legislatures against incidental encroachment from one 
another. 

The majority never acknowledged this revisionism. Rather, it de­
scribed an "evolving sophistication in respect of the true scope of 

304 Ladore v. Bennett, [1939] A.C. 468 [Ladore]. 
305 Churchill Falls, supra note 147 at para. 51. 
306 Unifund, supra note 42 at paras. 63-64. 
307 Ibid. at para. 66. 
308 Friends of the Oldman River Society v. Canada (Minister of Transport), [ 1992] 1 S.C.R. 

3 at para. 99. 
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the territorial limitation" and characterized this evolution as a nec­
essary adaptation to the modern condition of interdependence and 
the same principles of order and fairness that have revitalized other 
aspects of private international law. 309 In Churchill Falls, this territo­
rial limitation was neatly "contained" in section 92. Now, it "flows 
from the opening words" of that provision. 310 This rhetorical shift 
is appropriate, as the contemporary Court appears to have less con­
trol over the trajectory of its analysis than it previously had. 

However, the remedial technique employed by the majority in 
Unifund renders such fluidity especially problematic. As in Hunt, 
the majority invoked applicability to prune the offending implica­
tions of the Ontario Insurance Act. Familiar from the Court's Charter 
and inter-jurisdictional immunity jurisprudence, reading down a 
statute nonetheless raises concerns of legitimacy since it effectively 
amounts to judicial revision of the challenged statute. While the 
Court has overcome this concern in these other contexts, it is com­
pounded here by two factors. First, the Court is reading down the 
statute surreptitiously, by means of the proxy of "applicability," rather 
than announcing its preferred tool. Second, the Court's action is 
inspired not · by close scrutiny of constitutional text or precedent 
but, rather, by the Court's own stylized model of the international 
system . 

The concern motivating this criticism is not simply doctrinal- a 
question of whether provincial laws with extraterritorial effects will 
be stn~ck down or read down. Nor is it purely practical, despite 
problems of predictability and transparency raised by the Court's 
slippery analysis and inconsistent language. Rather, the new ap­
proach increasingly presents a more systemic concern, as it appears 
hostile towards provincial powers and interests. Apart from its ulti­
mate effects on the test for the validity of provincial legislation, the 
majority opinion in Unifund employed language that privileged 
federal "interests" over provincial "views," and the new applicabil­
ity analysis operates as an additional constraint on provincial legis­
lative authority. 311 Edinger and Black, who were focused on the 
opinions in Unifund rather than on the new approach as a whole, 
did not address this broader criticism. 

The four cases decided in the wake of Unifund have only h~ight­
ened concerns that the ongoing expansion of the Canadian approach 

309 Unifund, supra note 42 at paras. 63, 66, and 68-72. 

310 Churchill Falls, supra note 14 7 at para. 45; and Unifund, supra note 42 at para. 51. 

311 Unifund, supra note 42 at para. 74. 
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to private international law ironically risks serious damage to the 
Canadian federal system. In Beals, the majority sought to repudiate 
LeBelJ.'s federal orientation. Whereas, for the entire Court in Spar 
Aerospace and dissenting in Beals, LeBel J. in i ted that "federalism 
was the central concern" u nderlying Jvlorguard and Hunt. Major J. 
wrote for the majority in Beals that" [f] ederalism was a central con­
cern" motivating these decisions. 312 In the context of these more 
recent judgments, this one article exposes an important shift in 
the Court's orientation. As argued earlier, the majority in Beals found 
the Morguard analysis equally compelling on the international level 
because the Court's structural. analysis of private international law 
emphasizes only those aspects of the federation that favour inte­
gration and unity and ignores those elements of jurisprudence, 
historic al practice, and constitutional text that could support a more 
vigorous interpretation of provincial powers and interests. 

Although SOCAN engaged the international scope of Parliament's 
legislative authority, the majority judgment in this case cast an inter­
esting light on the majority opinion in Unifund. The majority in 
Unifund did not have direct recourse to the territorial principle of 
international law. Rather, it referred to the "ancient doctrine" ofter­
ritorial limits, which admittedly developed in the international con­
text, for the conceptual means to circumscribe provincial legislative 
competence. 313 Nonetheless, these two opinions demonstrated an 
identical rationale - territorial restrictions on legislative competence 
are essential to the maintenance of order in the contemporary world 
- as well as the same remedial technique - applicability. 314 The 
majority in SOCAN even invoked Unifund as support for its adoption 
of the sufficient connection test to limit the applicability of federal 
statutes. 315 In fact, it described SOCAN as part of a line of cases that 
began in Morguard and includes Hunt, Spar Aerospace, and Unifund, 
in which the Court adopted, developed, and applied the real and 
substantial connection test. 316 By suggesting that the sufficient con­
nection test and the real and substantial connection test are dis­
tinct manifestations of the same ideal analysis, SOCAN supports the 
argument that, by privileging its abstract models over the text of 

312 Spar Aerospace, supra note 43 at para. 53 [ emphasis added]; and Beals, supra 
note 63 at paras. 30 and 165 [ emphasis added]. 

313 Unifund, supra note 42 at paras. 58-60. 
314 Ibid. at para. 71; and SOCAN, supra note 69 at paras. 54-57. 
315 SOCAN, supra note 69 at para. 57. 
316 Ibid. at para. 60. 
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the Constitution, -the Court has purged any distinctive Canadian 
content from its new approach. Further, it has done so in a manner 
that has introduced the doctrinal framework for a new system of 
watertight compartments- · a development contrary to the modern, 
flexible federalism familiar since R. v. :Hodge and the A G Ontario v. 
AG Canada (The Local Prohibition R.eference).317 

In Imp erial Tobacco, the Court establi hed the meaningful con­
nection test as a new layer of the traditional pith and substance test 
for the validity of provincial legislation. Now, the dominant feature 
of provincial legislation not only must fall under one of the heads 
of provincial legi lative competence but al o mu t respect the terri­
torial limitations on that head of power. 318 Although the Court in­
voked the opening words of se tion 92 of the Constitution A ct, I867 
- "[i] n each Province" - it did not derive this new restriction 
from the e words. Rather , as Major J. explained, the word ' repre­
sent a blanket territo1ial limitation on provincial power," which , in 
turn "refl ct [ ic] the requirements of order and fairne s under­
lying Canadian federal arrangements. '319 Thi tatement demon­
strated the manner in which the Court has u ed the onstitution 
to develop and ntrench its new approach to pri ate international 
law. The text of the Constitution ha not in pired the ourt' model 
of the federal system, which emerges directly from the Court' ju­
ri prudence , but has merely legitimated this model by refl cting 
important a pects of it. In articulating this new test, the Court was 
not interpreting section 92 but determining the purpo e of the 
r quirements reflected by the restrictions that were in turn rep­
re ented by the text of thi provision. 320 Unfortunately, while the 
decision in Imp erial Tobacco illuminated certain characteristics of 
th e Court's approach, tl1 ub tantive innovation ad pted by the 
Court only ser ed to ob cure thi area of the law. 

The meaningful connection- test i a nexu test with two prongs. 
The Court must consider the relationships among the enacting prov­
ince, the subject matter of th provincial legi lation, and the persons 
made subject to it in order to <let rmine wb ther the legi lation has 
a meaningful conn ction to the enacting province and whether it 

317 Hodge v. R.. {1 3), g A.C. 117 (PC); and AG Ontario v. AG Canada (The Local 
Prohibition Reference) [ 1 96] AC. 348 (PC) . 

318 Imperial Tobacco, supra note 42 at para . 36. 

3!9 Ibid. at para . 27. 

320 Ibid. at para . 27 and 36. 
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a,. re pect to the lem lati e overeignty of other territories. 321 How­
P ,ei· thi new te t i unworkable because none of its parts function e, ' 
. a clear and predictable manner. As the Court cribbed the rel-
J~rant relation hips directly from Unifund, the difference between a 
'meaning ful connection" and a ' ufficient connection" is unclear. 322 

Furth r, the ourt did not explain how the relationships between 
the ena ting province , the ubject matter of the legi~lation, and 
the intended ubjects of the law generate a meaningful connec­
tion , and th ab ence of any notion of provincial interests, akin to 
that employed in the American governmental interest approach, 
deprive the meaningful connection test of any obvious orienta­
tion. 323 Th Court also failed to demonstrate that the second prong 
of the test performs any independent work. Citing Unifund, Major 
J. de cribed the econd prong as ensuring that "provincial legi la­
tion ... pays re pect to 'the sovereignty of the other province within 
their respective legislative spheres. '324 Th i de cription also echoed 
the majority opinion in SOCAN, sine it require re pe t only for 
actions performed within the "respective legislative spheres" of the 
other provinces, without specifying the external norms that deter­
mine the scope of such spheres. 325 The mere recognition of limits 
on provincial legislative competence is not sufficient to determine 
where those limits lie. 

Unfortunately, the Court's attempt to establish the constitutional 
origins of the meaningful connection test provides little guidance, 
as the analysis in Imperial Tobacco perpetuated a revisionist approach 
to precedent. Although the Court relied upon Unifund for the con­
tent of its new nexus test, it sought to present Unifund and Churchill 
Falls as employing the same analysis, without distinguishing the 
issue addressed in Imperial Tobacco and Churchill Falls- the validity 
of provincial legislation - from that decided by the majority in 
Unifund- the applicability of such legislation. It simply noted that 
the Court's conclusion in Churchill Falls concerning the location of 
the relevant contractual rights "illustrates the role, pointed out by 
Binnie J. in Unifund, at paragraph 63 that 'the relationships among 

32 l Ibid. at para. 36. 
322 Ibid. at para. 35, citing Unifund, supra note 42 at para. 63. 
323 See text accompanying notes 180-go in this article. 
324 Imperial Tobacco, supra note 42 at para. 27, citing Unifund, supra note 42 at 

para. 51. 
325 SOCAN, supra note 69 at para. 60. See also text accompanying notes 250-55 in 

this article .. 
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the enacting territory, the subject matter of the law, and the 
person[s] sought to be subjected to its regulation' play in deter­
mining the validity of legislation alleged to be impermissibly extra­
territorial in scope." 326 However, writing for the Court in 1984, 
Justice William McIntyre did not refer to relationships that were 
not identified as being relevant to provincial legislative competence 
until 2003. Rather, he noted first that the plaintiff had the contrac­
tual right to receive delivery of the contested hydro-electric power 
in Quebec and, thereafter, to dispose of it for use in any province 
and observed next that the parties to the contract submitted to the 
jurisdiction of the courts of Quebec and that "ordinarily the rule is 
that rights under contracts are situate [sic] in the province or coun­
try where the action may be brought." 327 

Further, despite the Court's assertion in Imperial Tobacco, Binnie 
J. did not employ these relationship · in Unifund to determine the 
validity of provincial legislation. In fact, he noted expressly that the 
appellant in the latter case did not challenge th validity of the On­
tario Insurance Act. 328 In addition, the paragraph of the majority 
opinion in Unifund to which the Court referred concerned the 
potential extraterritorial appiication of a provincial law, not its· va­
lidity.329 Although the majority briefly suggested that the same set 
of relation hip and the ame threshold of a "sufficient" connec­
tion had been used in previous cases to determine both the appli­
cability and the validity of provincial legislation, the Court did not 
cite to this paragraph in Imperial Tobacco and did not address the 
implication that the sufficient connection test, distinct from the 
meaningful connection test, could determine the validity of pro­
vincial legislation. 330 Thus, this reference to Unifund not only re­
inforced the Court's reliance on revisionism, but also exposed the 
manner in which the Court cobbled the meaningful connection 
test from pieces of previous judgments that did not necessarily sup­
port its conclusion. 

Nonetheless, by establishing this restriction on provincial legisla­
tive competence, the Court also strengthened the preference im­
plicit in the new approach for neatly contained provincial powers 

326 Imperial Tobacco, supra note 42 at para. 35, citing Unifund, supra note 42 at 
para. 63. 

327 Churchill Falls, supra note 147 at para. 55. 

328 Unifund, supra note 42 at para. 67. 

329 Ibid. at para. 63. 

330 Ibid. at para. 65. See also text accompanying note 298 in this article. 
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1
d in erest.s. Th meaningful connection test did not emerge from 

:e opening word of ection 92 but from the dual purposes of the 
territorial limitati on contained in this provision, which reflect the 
requiremen . of order. and fairness ~hat th_e Court .placed behind 
the con tituuonal text m 1990. As fairness 1s subordmate to order, 
and order is driven by a concern for the avoidance of overlapping 
Iegi }ative and regulatory regime , these requirements operate solely 
in favour of the trict compartmentalization of provincial legisla­
tive power . The new approach does not presently provide concep­
tual re ources to resist thi impetus, as its various factors, 
con iderations, and requirement.s effectively reduce to adherence 
to the territorial limits on legi lative power. By extending the reach 
of Morguard, the Court is forcing itself to choose between the rigid­
ity and efficiency prorni ed by its new approach to private interna­
tional law and the loos enes and flexibility offered by the modern 
understanding of Canadian federalism. Further, by recasting previ­
ous decisions, such as ChurchillFalls, Royal Bank, and Ladore, in terms 
introduced by the new approach, the Court has compromised the 
legitimacy of its decisions by reducing the tran parency of its analy­
sis and has threatened the quality of future judgments by tainting 
resources that-could support alternative arguments and other mod­
els of the federation. 

The majority opinion in Castillo provides an example of revision­
ism eroding one of the principal decisions of the new approach. In 
Tolofson, the Court categorized limitation laws as substantive be­
cause of the effect they have on litigant's rights - · they extinguish 
one party's right to sue and imbue the other party with a right not 
to be sued. 331 The majority in Castillo found that section 12 of the 
Alberta Limitations Act, which applies Alberta's limitations periods 
to each case seeking a remedial order in Albertan courts "notwith­
standing that, in accordance with conflict of law rules, the claim 
will be adjudicated under the substantive law of another jurisdic­
tion," was a valid exercise of Alberta's legislative power over the 
administration of justice in the province pursuant to section 92 ( 14) 
of the Constitution Act, I 8 6 7. 332 By doing so, the majority implicitly 
characterized section 12 of the Alberta statute as procedural. Its 
analysis suggests that this provision does not directly affect liti­
gants' rights but only regulates the operation of provincial courts. 333 

331 7' 1.olofson, supra note 1 at paras. 79-87. 
332 c · · astzllo, supra note 79 at paras. 2 and 5. 
333 Ibid . at paras. 6 and g. 
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However, the plain language of section 12 does not purport simply 
to close the doors of Alberta courts to claims on which the relevant 
Alberta limitations period would have run had the claims been gov­
erned by Albertan substantive law. 

The majority did not grapple with this distinction expressly and, 
instead, made three unrelated claims before concluding that sec­
tion 12 was valid. First, it noted that the California statute of limita­
tions had expired before the Alberta action had begun and that 
section 12 did not profess to revive a time-barred action. 334 While 
this statement is correct, it only identifies one ground on which 
section 12 cannot be found unconstitutional. Second, Major J. wrote 
that the Court in Tolofson "did not (and did not purport to) deny 
the province's legislative authority over 'the administration of jus­
tice in the province. "'335 The substance of this claim is uncontrover­
sial, as Tolofson dealt with common law choice of law rules, but it 
does not align with the text of section 12, which does not mention 
administrative matters. Third, Major J. wrote that "a foreign juris­
diction, by adopting a limitation period longer than that of Alberta, 
cannot validly impose on Alberta courts an obligation to hear a 
case that Alberta, as a matter of its own legislative policy, bars the 
court from entertaining." 336 This statement is notable both for its 
reference to provincial policy, which presumably reflects provin­
cial interests, and for its characterization of foreign jurisdictions as 
aggressively imposing their limitation periods on Alberta, although 
such foreign rules apply only if Albertan choice of law rules, in­
formed by the principles of order and fairness, select them. Al­
though the majority was able to interpret the Alberta Limitations 
Act to avoid the constitutional issues addressed in Imperial Tobacco, 
its opinion introduced questions concerning the status and scope 
of Tolofson and entrenched an interpretation of the statute that the 
Alberta legislature may not have approved. 

In contrast, Bastarache]. embraced the Court's analysis and hold­
ing in Tolofson, applied the meaningful connection test to the Al­
berta statute, and inadvertently demonstrated the prudence of the 
majority's compromise by confirming the confusion surrounding 
the constitutional implications of the new approach. Unwilling to 
read down the statute in a manner unsupported by its text, he re­
mained faithful to Tolofson by focusing on the effect of the law and 

334 Ibid. at para. 4. 

335 Ibid. at para. 5 [emphasis in original]. 

336 Ibid. 
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• nsisted that ection 12 of the Alberta Limitations Act is ub tantive 
~ecause its dominant purpose i to render Alberta limitatio n per­
iod applicab le to c~es concerning rights governed by the law of 
other juri dictions. 33

' He then analyzed it as an exercise of Alber­
ta's power under section 92(13) of the Constitution Act, I867, ap­
plied th mean~ng.ft~l connecti?~ te~t, and declar:ed ~he. pr_ovi~ion 
constitutionally mvalid because lt mfnnges the tern tonal hm1tatJ.ons 
on provincial legi lative competence contained in section 92. 338 

His analysis highlighted the inadequacies of the majority's ap­
proach a well as the negative implications of the new approach for 
the Canadian federal system. As a practical matter, BastaracheJ.'s 
application of the meaningful connection test further complicated 
its operation. Although h elaborated the first branch of the mean­
ingful conne .ction te t by tatincr that a real and substantial connec­
tion i le robust than a meaningful one, the majority opinion in 
Unifund already had implied the existence of such a hierarchy be­
tween the real and substantial connection and the sufficient con­
nection tests. 339 Next, he found that section 12 failed the second 
branch of the meaningful connection test for the same reasons 
that it failed the first branch and because it "simply disregards" the 
legislative sovereignty of the jurisdictions in which the substantive 
rights to which it applies are located. 340 

These statements offer no means to ascertain the validity of pro­
vincial legislation independent of those provided by the first branch. 
However, Bastarache J. did not simply maintain the status quo from 
Imperial Tobacco. Summarizing the impact of the territorial limita­
tions on provincial legislative authority, he wrote that provinces "must 
legislate within their territorial limits and ensure that there is a mean­
ingful connection between the enacting province, the legislative sub­
ject-matter and the persons made subject to their laws."341 Although 
he may have been attempting to restate its second branch, this for­
mulation suggests that the meaningful connection test somehow 
operates alongside the territorial limits on provincial legislative com­
petence rather than determining whether challenged legislation 
complies with those limits. 342 Regardless of which interpretation 

337 Ibid. at paras. 34 and 35. 
338 Ibid. at paras. 46, 50, and 52. 
339 See ibid. at para. 45; and Unifund, supra note 42 at para. 58 . 
34° Castillo, supra note 79 at para. 50. 
341 Ibid. at para. 51. 
342 Imperial Tobacco, supra note 42 at para. 36. 
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adheres most closely to his intention, the practical and conceptual 
operation of the meaningful connection test remain unclear. 

In similar fashion, Bastarache J. also obscured the constitutional 
origins of the territorial limitations on provincial legislative com­
petence. First, as noted earlier, he claimed that the territorial prin­
ciple, which motivated the Court in Tolofson, organizes both the 
international legal order and federalism in Canada- it is not merely 
a matter of comity but "a constitutional limit on the legislative ju­
risdiction of the provinces." 343 Bastarache J. did not cite to any 
authority for this claim, which clearly relied upon the Court's under­
standing of the international legal order to shape the federal sys­
tem, and only discussed Tolofson - the holding of which dealt with 
the choice of law rules applicable in a tort case involving two Can­
adian provinces, rather than with issues of international law or pro­
vincial legislative competence - at a general level. Second, he wrote 
that " [ t] he legislative power of the provinces is territorially limited 
as a result of the words' [i]n each Province' appearing in the intro­
ductory paragraph of s: 92 ... as well as by the requirements of or­
der and fairness that underlie Canadian federalism." 344 Contrary 
to the unanimous decision in Imperial Tobacco, which he joined and 
cited, this description places the introductory phrase of section 92 
alongside order and fairness and suggests that those limits emerge 
from both the constitutional text and the requirements underlying 
the political and legal systems established by this text. 345 However, 
later in his concurrence, Bastarache J. characterized the territorial 
limits on provincial legislative competence as "contained ins. 92," 
which departs from the fluid imagery adopted in Unifund and im­
plies that the text of the Constitution is a sufficient, if not the sole, 
source for these limits. 346 Both descriptions of section 92 are incon­
sistent with his assertion that the same territorial principle organizes 
both the international legal order and the Canadian federal system. 
If the opening words of this provision are a source of the territorial 
limits on provincial legislative competence, and those words do 
not derive their meaning from the requirements of order and fair­
ness, as they did in Imperial Tobacco, then his claim concerning the 

343 Castillo, supra note 79 at paras. 27 and 39. 

344 Ibid. at para. 32 [emphasis added]. 

345 Imperial Tobacco, supra note 42 at paras. 26 and 27. See also text accompanying 
notes 318-20 in this article. 

346 Castillo, supra note 79 at para. 46; and Unifund, supra note 42 at para. 51. 
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con _titutional tatu of th territorial principle appear either in­
mplete or incorrect. 0
Perbap Ba tarache J. ought to give the relevant con titutional 

text a more ignificant role in the n w approach than had previou 
deci i 11 . However th approach that the Court ha developed 
ince Nlorguarcl i not compatible with a close textual analy i of th 

~onstitution. Section 92 of the onstitution Act, 1867 does not in­
voke a "ter ritorial principle " and no provision of the Constitution 
refers to the requirements of the international legal order. The e 
are elements of the Court' own vision of the international y tern, 
which it has woven into the Canadian con titutional quilt. Unfortu­
nately the manner in which it has done so has undermined the 
democratic role that constitutional text is intended to play. The 
structural analysis employed since Morguard does not engage consti­
tutional text as the Court's medium, which both enables and con­
strains the Court Rather, it has treated this text as a prism through 
which the Court can view principles, requirements, and impera­
tives that lie behind the written Constitution. 

Just as Bastarache]. characterized La Forest J's actions in Tolofson 
as discerning the very nature oflimitations periods, the Court since 
Morguardhas been attempting to divine the·very nature of the Can­
adian federal system. 347 It has been looking through the text to 
work directly with the elements that purportedly organize the sys­
tem established by this text. This essentialist approach is incompat­
ible with the proper role of the Court because it removes the 
constraints imposed by the constitutional text, which plays a sig­
nificant role in both restraining and legitimating the Court's ac­
tions. Even assuming, as the Court has done elsewhere, that "to fill 
out the gaps in the express terms of the constitutional scheme" is a 
helpful description of the judicial role in constitutional interpreta­
tion, the preceding analysis shows that the Court has created more 
constitutional uncertainties than it has resolved. In the absence of 
textual resources, the Court has proven unable to articulate a clear 
and consistent understanding of the relationship between the text 
of the Constitution Act, I867, and the various tests, principles, fac­
tors, and other devices that the Court has used to construct its model 
of the Canadian federal system. 348 

347 Castillo, supra note 79 at para. 36. 
348 Reference re Remuneration of judges of the Provincial Court (PE.I.), [ 1997] 3 S.C.R. 3 

at para. 95. See also para. 97, in which the majority offered an "alternative 
explanation" of Morguard, supra note 2, and Hunt, supra note 30, that relies on 
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Further, this approach is bound to fail because it misconceives 
the character of the Constitution Act, I867, which is not the product 
of logic or the embodiment of some abstract set of principles but 
the result of deliberation and compromise. It is an imperfect docu­
ment that forms an important part of the evolving Canadian con­
stitutional settlement. 349 In Morguard, the Court made the initial 
strategic mistake of attempting to adapt the Constitution to con­
temporary international conditions in the absence of useful guid­
ance from either constitutional text or precedent. The Court is ill 
suited to such radical innovation since it generally lacks access to 
the empirical data and public sentiment necessary to craft develop­
ments that both respond to rapidly changing political and material 
conditions and possess popular support .350 Rather, as it has shown 
in other contexts, the Court is better equipped to encourage or 
oblige other actors to perform such delicate tasks. 351 

Nonetheless, both the majority and the concurring opinion in 
Castillo contained encouraging elements. The majority emphasized 
the importance of provincial policy in resisting the encroachment 
of foreign laws, and the concurrence attempted to bolster the role 
of text in the Court's analysis. Neither element is yet supported by 

the preamble of the Constitution Act, I867 ("the Court was merely giving effect 
to the '[d]esire' of the founding provinces 'to be federally united into One Do­
minion"'). However, the Court did not cite to this provision in either Morg;uard 
or Hunt and has not relied on that provision as a source of the various princi­
ples, factors, requirements, and imperatives it has invoked in the cases consid­
ered herein. Further, this alternative explanation begs the same question that 
was raised by the Court's original rhetoric: what does becoming "federally united 
into One Dominion" entail? See text accompanying notes 271-72 in this article. 

349 See, for example, David Cameron and Richard Simeon, "Ontario in Confed­
eration: The Not-So-Friendly Giant," in Graham White, ed. , The Government and 
Politics of Ontario, 5th edition (Toronto: University of Toronto Press, 1997), 158 
at 161-62 ; Ian Robinson and Richard Simeon , "The Dynamics of Canadian Fed­
eralism," in James Bickerton and Alain-G. Gagnon, eds., Canadian Politics, yd 
edition (Peterborough: Broadview Press, 1999), 239 at 245-46; and James Tully, 
Strange Multiplicity: Constitutionalism in an Age of Diversity (Cambridge: Cambridge 
University Press, 2002) at 30-41 and 140-45. 

350 For a descriptive account of the judicial role in incremental constitutional ad­
justment and maintenance in American constitutional practice, see David A. 
Strauss, "Common Law Constitutional Interpretation" ( 1996) 63 U. Chi. L. 
Rev. 877. 

35! See, for example, Delgamuukw v. British Columbia, [ 1997] 3 S.C.R. 1010 at paras. 
109-11 and 186; Reference re Secession of Quebec, [ 1998] 2 S.C.R. 217 at paras. 
97-101; and Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 
511 at paras. 11, 36, and 39-51. 
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the new approach. However a this analysis has shown, the new 
approa h is _a pas~~he :ather ~1an a monolith. Further, as s~o_wn 
b the majonty opm10n m Castillo, members of the Court are willmg 
to · amend or ignore even recent jurisprudence to address emer­
o·ent concerns. Perhaps the Court will be able to make room in its 
~odel of the federal y t m for concepts that counter the trend 
wward deferential courts and constrained provincial legislatures, 
uch a. a "double aspect doctrine" that is applicable to the prov­

inces in order to enable them to continue to regulate matters, such 
as the environment, which cannot be hemmed neatly into territor­
ial or jurisdictional spheres. More abstractly, the Court may realize 
that the single country that it posited as the "objective" of the Con­
stitution entails not the avoidance of legislative overlap but the en­
couragement of cooperation, competition, and the mobility of ideas, 
people and capital in a manner that fo ter the ub tantive im­
pro ement of law in re pon e to emerging problems. 

Regardless of the form it take , a more comprehen ive under­
standing of federalism would be more complex than the Court' 
present model ·and likely would unsettle certain aspects of the pre­
vailing Canadian approach to private international law. Fortunately, 
both the Constitution and the Court's jurisprudence contain ma­
terials that could be used to improve this model. If the Court 
chooses to depart from the structural analysis with which it has 
grown so comfortable, it could invoke those provisions that sup­
port strong provincial powers or relax its interpretation of the 
opening words of section 92. 352 If, instead, it continues to rely on 
structural analysis, the Court could simply invoke a different set of 
underlying principles. 353 

CONCLUSION 

This article opened with a quotation from Tolofson, in which La 
Forest J. identified the technical aspects of judicial decisions as 
• being far less important than the policy considerations that moti­
vate them, and I have sought to demonstrate the errors of this asser­
tion. Not only are the technical means by which judges make their 
decisions equally important to judges in subsequent cases as the 
policy reasons that inform them, the latter cannot be achieved ef-

352 See text accompanying notes 266-70 in this article. 
353 See, for example, Reference re Secession of Quebec, supra note 351 at paras. 49-60; 

and Reference re Remuneration of Judges of the Provincial Court (P.E.I.), supra note 
348 at paras. 10, 83, and 92-109. 
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fectively absent sufficient attention to the former. The Court's at­
tempts to render Canadian constitutional and private international 
law fairer and more orderly have been hamstrung by the four flaws 
discussed in this article. Unable to articulate a clear conceptual 
regime or constitutional vision, reliant on revisionism and inapt 
references to foreign precedent, the Court has failed to establish a 
firm foundation for its new approach to private international law, 
which continues to mutate and generate unexpected developments 
- characteristics unlikely to enhance order and fairness in the 
federation. 

Writing for the Court in Imperial Tobacco, Major J. provided a quo­
tation that bookends this analysis nicely. Dismissing the appellants' 
argument that the BC Tobacco Damages and Health Care Costs Recovery 
Act also violated the rule of lavv, he wrote "in a constitutional democ­
racy such as ours, protection from legislation that some might view 
as unjust or unfair properly lies not in the amorphous underlying 
principles of our Constitution, but in its text and the ballot box." 354 

The Court appears not to have recognized that the same argument 
can be used to question the legitimacy of the innovations that it has 
adopted in developing the new approach to private international 
law. Inspired by a particular vision of the international legal order, 
it has embarked on a remarkable program of constitutional experi­
mentation that most recently has imposed novel territorial restric­
tions on provincial legislative powers. It has achieved and explained 
these changes not by reference to constitutional text as such but by 
invoking various principles, such as order, fairness, and territorial­
ity, that underlie the Canadian Constitution. Whether the Court 
considers these particular principles "amorphous" remains unclear. 
As shown by the preceding discussion of the four flaws, this ana­
lytical strategy has compromised the coherence of the Court's de­
cisions while insulating them from direct textual criticism and 
correction via the ballot box. 

The Canadian federal system is by no means fixed or finished. 
However, to ensure that this system evolves in a manner consistent 
with both democratic practice and contemporary political, legal, 
and economic pressures, the Court must decide cases in terms that 
are open to public scrutiny - an approach that should entail in­
creased reliance on constitutional text as well as renewed efforts to 
employ unwritten principles only in a fashion that enhances public 
participation in the constitutional process. The structural analysis 

354 Imperial Tobacco, supra note 42 at para. 66. 
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entl favoured by the Court pr elude ucb debate both by ar­
pr!atino- to the C urt the right to d term ine which principl r -
r 1.Jrem~nts and imperati es underlie the Con titution and by 
~- ating con titutional text a a mere gateway to chi ab tract realm. 
This method devalue th mo t powerful d~moc~atic 1:°~an by 
which citizens can both mpower and con tram their pohucal and 
leo-al in titution becau e it con iders con titutional text rel vant 

0
;1y to the extent that it reflects those p1;nciples en hrined by the 

Court. 
Thi article ha sought to demonstrate that the new approach 

requires eriou reflecti?n a~d repai:s. In its haste to modernize 
th Canadian ru les of pnvate 111ternat1onal law, the Court has regu­
larly acrific d conceptual clarity in favour of attractive phrases. 
Although the Court s loo e language and casual use of American 
jw ·isprude~1ce relate. mor cl_irect~y t~ ~he Court's a~aly~ical pro­
cess, while its narrow mternationalist vision and reductiomst model 
of the federal system inform more immediately the substance of 
the new approach, all four flaws have contributed to its present 
condition. The method employed in this article - close textual 
review of the Court's major decisions - has identified and exam­
ined these flaws by exploring the ambiguities, inconsistencies, and 
rhetorical strategies in the Court's reasoning. It was not intended 
to identify quick solutions but, instead, to frame the four flaws in a 
way that makes them tractable, so as to guide further inquiry to­
wards possible solutions. However, even if the Court maintains its 
emphasis on underlying principles, tailored improvements to ad­
dress these specific flaws may preserve the gains it has generated by 
displacing certain anachronistic rules of private international law 
while limiting the damage it has done to constitutional analysis and 
perhaps preventing further harm. Hopefully, the arguments pre­
sented here can assist this process by spurring more thorough de­
bate and rendering Canadian federal arrangements more amenable 
to transparent and democratic adjustment. 

Sommaire 

Quatre defauts: Une reflexion sur l'approche canadienne au droit 
international prive 

Get article trace !'evolution de l'approche canadienne au droit intern.ational 
prive a partir de Morguard Investments Ltd. c. De Savoye jusqu 'a 
Castillo v. Castillo. fl cerne quatre difauts majeurs qui ant des consequences 
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significatifs tant pour le droit international prive que pour le federalisme 
canadien, dont: (I) l 'emploi d 'une terminologie ambigue et contradictoire 
qui mine les fondements conceptuels de cette approche tout en deguisant son 
impact potentiel; ( 2) l 'utilisation par la Gour de la jurisprudence americaine 
en matiere de droit international prive pour justifier une orientation 
diferentielle en droit international prive canadien; ( 3) la vision de la Gour 
de l'ordre international et sa comprehension du droit international public, 
qui ont des effets sur le systerne federal canadien; et ( 4) le mode le de la 
constitution canadienne revelee dans ces cas, qui pourrait avoir de serieux· 
effets negatifs sur les interets provinciaux. L'article affirme que ces difauts 
peuvent etre remedies, que les textes constitutionnels et des opinions recentes 
revelent des ressources utiles a cette fin, et que, peu importe la f ar;on dont la 
Gour s '.Y prend pour adresser ces problemes, l 'approche future du Canada au 
droit international prive doit avant tout etre claire, uniforme et 
comprehensive. 

Summary 

Four Flaws: Reflections on a Canadian Approach to Private Inter­
national Law 

This article traces the evolution of the Canadian approach to private inter­
national law from Morguard Investments Ltd. v. De Savoye to Castillo 
v. Castillo and identifies four major flaws that have significant implica­
tions for both private international law and Canadian federalism:· (I) am­
biguous and inconsistent terminology that undermines the conceptual 
foundation of this approach while obscuring its po,tential impact; ( 2) the 
Court's use of American conflict of laws jurisprudence to reinforce a deferen-
tial orientation in Canadian private international law; ( 3) the Courts 
vision of the international order and understanding of public international 
law, which has begun to affect the Canadian federal system; and ( 4) the 
model of the Canadian Constitution employed in these cases, which may 
have broad negative consequences for provincial interest~. The article ar­
gues that these flaws are remediable, that both constitutional text and re­
cent opinions contain resources useful to this end, and that, however the 
Court decides to address these problems, subsequent iterations of the Can­
adian approach to private international law should emphasize clarity, 
consistency, and comprehensiveness. 


	0967_001 (002).PDF
	0966_001.PDF



